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Pe3ome

,,COOCTBEHOCTTa BbpPXY MHTENEeKTyanHata coOGCTBEHOCT KaTo onpeaensiy
c¢hakTop nNpu npaBHUTE OLEHKM B oOOGnactra Ha KOHKYPEHTHOTO npaBo‘
pasrnexna uaesta 3a 3aKkoHOBM OWU3HEC NpakTUKM OTHOCHO coB6CTBEHOCTTa M
AOCTBMHOCTTa Ha MHOBauuuTe B obnacTTa Ha MHTenekTyanHata COGCTBEHOCT B
NPOTMBOBEC Ha TPAAULMOHHUTE NPOLIECU Ha KancynupaHe Ha MHOBaLMUTE B paMKuTe
Ha BbTpeLLUHaTa CTPYKTypa Ha opraHuMsaumdara.

Ob6yyeHneTo ce qokycupa BbpXy COOCTBEHOCTTa BbPXY WHTENeKTyanHaTta
cOBCTBEHOCT KaTo onpeaensw, ¢aktop npwu nNpaBHUTE OLEHKM B obnacTtra Ha
KOHKYPEHTHOTO NpPaBo, C aKLEHT BbPXY:

— B3aMMOOTHOWEeHUdTa Mexay MHOBaUUUTE N KOHKYPEHUUATa B pPaMKUTE Ha
ONHaMWYHUTE Na3apu,

— WMKOHOMUYECKUTE N NpaBHUTE OrpaHNYeHund, Npon3TnudaLln OT nNpaBaTta BbpPXy
MHTENEeKTyanHarta COBCTBEHOCT,;

— ponaTa Ha NMULEH3NOHHUTE CropasyMeHusl, 3a0biMKUTENHOTO NULIEH3MpaHe
1 TpaHcdepa Ha TEXHOMNOMMK Ypes rpynoBo 0CBObOXaaBaHe;

— Bpb3KaTa Mexay WMHTenekTyanHaTa COGCTBEHOCT M OHMalH nasapuTe 4pes
NpeacTaBsaHeTO Ha NpaBHWUTE Npeav3BUKaTencTBa, NPou3TUYaLLM OT OHMNaMH
pasnpocTpaHeHMEeTO Ha UMMPPOBO CbAbpPXAHME U  TPaHCrPaHUYHOTO
yrnpaBfieHe Ha MHTenekTyarnHa co6CTBEHOCT; 1

— npegvMcTBaTa M HedocTaTbUMTE Ha [OOCTbMHMTE 3a KOHKypeHuusita
MHOBALUMN.

O6yuyeHuneto e vact oTr npoekT ,CONNECTOR - KoHKypeHTHOTO npaBo w
npegusBMkaTencTeata Ha uumdpoBuTe Nasapu, UHTENeKkTyanHata COGCTBEHOCT W
Bb34yLUHUA TpaHCcnopT* u ce nposeae Ha 4-6 tonn 2018 r. B xoten ,RIU Pravets Golf
& SPA Resort®, rp. NpaBeu. B Hero ce BkNo4ymMxa HauMoOHanNHM cbanm ot BbpxoBHUS
aAMUHUCTPATUBEH CbA, anenaTUBHU U OKPBXHM ChbaunumLa.

ExkmnbT OT JIEKTOPU, pecneTtnBHO — aBTOPU HaA HACTOALLNA OOKNaA, BKIHOYBA.

ApuHa lNopb6aTiok (Arina Gorbatyuk) e goktopaHT Ha PoHOauMs 3a HayyHU
nacnegesaHua BbB  ®naHgpua (FWO) kbm  LleHTbpa 0o npaBHO Ha
WH(POPMALNOHHNTE  TEXHOMNOMMW W WHTENeKTyanHata  COGCTBEHOCT  KbM
KaTtonuueckns yHnsepcutet JlboseH (CiTiP). NopbaTiok ce npucbeanHsiea kbm CiTiP
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npes oktomBpn 2012 r. KaTo CbTPYOHUMK KbM  WHTepAUCUUNIIMHApHaTa
nscnegosatencka nporpama ,OTBOpeHa WMHOBaLUMA: B3aMOLEWUCTBUETO MexXay
npaBHUTE apXUTEKTYpU U WMHOBaAUMOHHUTE cTpaTermn®. OT oktomBpu 2012 r. go
centemBpu 2015 r. TA ydacTBa WU B KOHCYNTAHTCKW NpPoeKkT kbM EBponenckaTta
kocMmmnyecka areHumst (ESA) oTHOCHO mHTenekTyanHata cobcTBeHaTa U npasaTa 3a
n3nonssaHe B areHumsTa. [pe3 2013 n 2014 r. obyyaBa ekun Ha KaTonuuyeckuns
yHuBepcuteT JlboBEeH 3a  MeXOyHapoAHOTO CbCTe3aHMs 33  TbProBCKO
nocpegHudectso Ha ICC B lMapwx. OT saHyapu 2015 r. koopamHupa Kypc no
npobnemMu Ha UHTenekTyanHaTa co6CTBEHOCT U MHPOPMALIMOHHUTE TEXHONOMMN KbM
MarmctTbpckaTa nporpama Ha cbliaTta Tema. [loHacToswem 3awmtaBa [OKTOpcKa
ancepTauus, osarnaeseHa ,[lpeocMucnsiHe Ha WHTenekTyanHata cobcTBeHoCTTa B
KOHTEKCTa Ha OTBOPEHUTE MHOBaUUK®, NO4 PbKOBOACTBOTO Ha npod. MeepTiop BaH
Osepann (CiTiP) u npod. Ectep BaH 3nm3epH (YHuBepcuteta B AHTBepneH). B
n3cnegBaHuaTa cu TS ce (poKycMpa BbpXy npeausBukaTernicteaTta, KouTo
napTHUpaLwmTe CTpaHu cpewaTt npu pasnpedensaHeTo Ha cobCcTBeHOCTTa BbPXY
CbBMECTHO pa3paboTeHa WHTenekTyanHa coBCTBEHOCT, C (POKYC BbpPXY MaTeHTU U
TbProBCKU TalHM.

AmanauH JleoHapa (Amandine Leonard) e nonyymna marmctbpcka CTeneH no
6usHec npaBo npe3 2012 r. ot YHuBepcuteta B Jlmex. lNpe3 2013 r. 3aBbpLuBa
cneumnanusMpaHa MarmcTbpcka nporpamMa KbM JIMEXCKMA MHCTUTYT MO KOHKypeHUUs
n wuHoBaumm (LCIl) B obnactta Ha eBpPOMENCKOTO KOHKYPEHTHO nMNpaBo WU
WHTenekTyanHata cobctBeHoCcT (magna cum laude). HenHute cneumduyHmn
NMHTepecu ca cpepute: npaBHa 0BOCHOBKA Ha MHTENeKTyanHa cobCTBEHOCT (NaTeHT,
aBTOPCKO MpaBO M TbProBcka Mapka), nogxoaa, sb3npuet ot CALL n eBponenckute
CTPaHM NO OTHOLLUEHME Ha 3aKOHWTE 3a MHTemnekTyanHata COBCTBEHOCT U TeXHUTe
OrPaHNYEHNS N U3KITIOYEHNS, KOHKYPEHTHOTO NPaBO U NPaBOTO Ha UHTENeKTyanHaTa
cobctBeHocT. OT oktomBpu 2013 r., JleoHapa e Hay4eH uacnegosarten KbM LieHTbpa
no NpaBHO Ha MHPOPMALMOHHUTE TEXHOMNOMMN U MHTENEeKTyanHaTa cCO6CTBEHOCT KbM
KaTonnyeckna yHusepcuteT JlboBeH. Mpe3 aHyapu 2015 r. nonyyaBa ctuneHauns 3a
poktopcka cteneH ot VLAIO — c¢oHa 3a uHOBauMM M npegnpuemMavyectBso Ha
dnangpus, 3a ga pabotn no Temarta ,3noynotpeba ¢ naTeHTHM cnopose B EBpona -
3abpaHa 3a 3noynoTtpeba ¢ npasa u NateHTHW Tposnose“. o BpemMe Ha JoKTopcKaTta
cn aguceptauma TS u3cnegBa cTpaterMmte 3a nNaTeHTHO CbAOMPOWU3BOACTBO,
npeanpueTn oT NpuTexaTenn Ha NnaTeHTU, KaKTo B ceraluHata cuctema 3a naTeHTHO
cbaonpomn3soacTso B EBpona, Taka n B Obaewiata nateHTHa cCUCTEMa 3a eOuHeH
naTeHT.

Onmutbp UnueB e 1opucT ¢ onuT B 06nacTTa Ha NpaBOTO Ha KOHKypeHuusaTa 1
WHTenekTyanHata cobcTtBeHocT. [lpeau pfa 3anodyHe pabota B [MaTeHTHOTO
BegomcTBO Ha P. bbnrapus e 6un ekcnept B 6bnrapckata Komuncusa 3a 3awmra Ha
KOHKypeHumusTa. lNMputexaBa npodecunoHaneH onut oT O6wwma cbg Ha EC (kaTo
cTaxaHT), EBponenckua napnameHT (KaTo napnameHTapeH cbTpyaHuk) n CnyxbaTta
Ha EC 3a nHTenektyanHa cobCTBEHOCT (KaTO KOMaHAMPOBaH HaUWOHANEH ekcnepT).
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Oumntep e yunn npaBo B YHuBepcuteta KaH MyneH B JIMoH (PpaHums),
KaTonnuyeckna yHnsepcuteT Ha JlboBeH (benrus) n nputexasa marmctbpcka CTeneH
no npaeo Ha EC ot YHuBepcuTeTa Ha Jltokcemoypr.

Hactoawumat poknaag npeacrtaBa yCUIUATa Ha JIeKTOpuTe Aa HaarpagAat
npoeegeHoTo O6y‘-|eHV|e ypes npegocraBAaHe Ha AONMbJIHUTESTHU MaTepunarnim 1 HaCoKU
no obcwXxaaHnTe B paMKnTe Ha o6yqu|/|eTo TEMMU.

To3u NpoekT ce n3nbiHgaBa ¢ hnHaHcoBaTa nogkpena Ha Esponenckns
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Bpb3ka MeXay MHOBaLUMU U KOHKYPEeHUUA Ha
ANHaAMWYHU Na3apwu

Ldumumbp Unues

1. KakBo oTnnyaBa n3odbpeTteHnsita oT UHOBauuuTe?

1.1.U306peTeHus

3aKkoHbT 3a NaTeHTUTEe U perncTpaumaTa Ha MonesHn Mouenl/l1 [3MNPIMM/ He
AaBa neranHa geduHuums 3a n3obpeTteHne. 3a CMeTKa Ha TOBa, 3aKOHbLT MOCO4YBa
Kon n3obpeTteHns ca nateHTHOCMOCOOHM, T.e. MoraT Ada nonyyaT npaBHa 3akpuna.
CwornacHo yn. 6 ot 3IMNPIM nateHTOoCcnocobHM ca n3obpeTteHnsita OT BCUYKM obBnacTtu
Ha TexHuKaTa, KOMTO ca HOBMW, MMaT m3obpeTarterncka CTbMka U ca NPOMULLISIEHO
npunoxunmun. Taka, NnaTeHTHOCNOCOBHOTO M300peTeHne Moxe aa 6vae aedmHMpaHo
4ypes HeroBuTe NpU3HaLm, a UMEHHO Aa 6bae:

— HOBOCT;
— mn3obpeTaTencka CTbnKa;
— MPOMMLUIIEHA MPUIOXNMOCT.

B pamknte Ha un. 8-10 ot 3lPIM e passiCHEHO CbAbPXaHWETO Ha Te3u
NoHATUA. N300peTEHNETO € HOBOCT, aKO HE € YacT OT CbCTOSIHMETO Ha TEXHUKaTa,
KbAeTo n ga e no ceeta. CbCTOSSHMETO Ha TEXHMKATa BKHOYBA BCUYKO, KOETO €
cTaHano obwoaoCTbMHO Mpeau Aatata Ha nojaBaHe Ha 3asiBKata 3a NaTeHT.
CbnocTtaBkata Mexay 3asiBEHOTO M300peTeHne Uu CbLleCTBYBALLOTO HMBO Ha
TeXHMKaTa Ce M3BbpPLUBA OT EKCnepT, KOUTO NpuTexaBa HEOOXOANMUTE TEXHUYECKU
nosHaHus. KM3obpeTaTenckara CTbhka CblECTBYBa, KoraTo U3006peTeHMeTO He
npom3Tnya no OYeBUAEH HAYMH OT CbCTOSIHMETO Ha TEXHMKaTa. ToBa O3HavaBa, 4ye
n3obpeteHneTo He OM MOrMoO ga ce ocblecTBu 6e3 ga ca 6Gunum mM3non3saHu
cneumnanHu 3HaHus B CbOTBeTHaTa obnacTt. [pomMuluneHa nNpunoXmMmMocT o3HavaBa
n3obpeteHneTo ga 6vOe Bb3NPOU3BOAMMO, T.€. MPeaMeTbT Ha M300peTeHneTo aa
Ce OCblLUecTBsABa HeorpaHndeH 6pon NbTM M B pesynTaT Ha ToBa Aa Ce nonyyasa
e[lIVH N CbLy, pe3ynTar.

L O6H. OB. 6p.27 ot 2 anpun 1993 r., nocn. uam. [1B. 6p. 58 ot 18 tonn 2017 r.
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CneaBa ga ce uma npeasug, Ye Besika AbpKaBa onpeaensi CBosTa NonuTuka 3a
naTeHTHocnoBHOCT Ha mn3obpeTteHuaTa. CovrnacHo 4n. 7 ot 3M1PIMNM naTeHTn He ce
n3gasar 3a n3obpeTeHuns, YNEeTo TbProBCKO M3Non3BaHe 61 HapyLwmnno obecTBeHus
pen n gobpute Hpaeu, B T.4. METOAM 3a KIOHMPAHE Ha Xopa, MeToan 3a U3MEeHeHne
Ha reHeTMYHaTa NOEeHTUYHOCT Ha YOBELLKM 3apOoaunLl 1 ap.

1.2.UHoBauum

He cobwectyBa obuwonpueta JedUHMUMSA Ha MOHATUATA MHOBAUMS UK
WHOBaTUBHOCT. Han-o6Wo KasaHO MHOBauusTa Moxe na Obae onpegeneHa uypes
Cb34aBaHETO Ha HELLO HOBO UMM M3MON3BAHETO HAa BeYe CbLUECTBYBALLM NPOLIECU
UMM TEXHONOrMM No pas3nMyeH M HeusnomnsesaH gotoraBa HayuH. Llen Ha Bcska
MHOBaUUA e da peanu3npa nogodbpeHust, Ypes KOMTO Aa ce cb3gage AoNbIHUTENHA
CTOMHOCT.

N3obpeTaTenckata OENHOCT € 4acT OT MHOBALMOHHUSA MPOLEC, HO He BCsika
MHoBauUua mMoxe Aa 6bae cumTaHa 3a usobpeTteHue. 3a MHoBaumsa moraT ga 6vaar
CYETEHN BbBEXOAHETO Ha HOBM (bOpMM Ha OpraHM3auusi Ha npeanpuaTUSTa Unu
TpyAa, HOBOTO obopyaBaHe, HoBuUTe maeun M T.H. C apyrm oymn, 3a pasnuka oT
n3obpeTeHnsTa, MHOBaUMSATa CblLLECTyBa OOPW KOrato camaTta TS HAMa TeXHUYECKU
Xapaktep, T.e. MHOBauusTa Moxe Oa Obae peanumsvpaHa u 0e3 npunaraHeTo Ha
TEXHUYECKN CpeacTBa.

1.3. MHoBauuu, Bogewum Ao cb3ngaTenHa paspyxa

MoHskora ce HabnwogaBaT WMHOBALMW, KOUTO HaAXBBLPMAT pes3yntata, KOWTO
obukHoBEHO OM MOrbn ga ce o4yakBa OT BbBeAeHOTO nopobpeHne. ToBa ca
MHOBaLMW, KOUTO CTUraT MHOrO Mo-Hagarney u pagukanHo NpOMeHAT meToauTe 3a
NPOM3BOACTBO WM Pa3npoOCTpaHeHMe Ha CTOKM WU ycryri, B pe3ynaT Ha KOeTo ce
NPOMEHS APaCTMYHO M CblUeCcTyBaLlaTa CTPYKTypa Ha nasapa.

“‘Cb3ngaTenHa paspyxa’ e noHsATME B MKOHOMMKATA, YECTO CBBbP3BAHO C UMETO
Ha aBCTPUIACKUA MKOHOMMKCT Mocud LLiymneTep, xuBan B kpas Ha 19 1 HA4anoTo Ha
20 Bek. Cnopef Hero “cb3ngartenHaTta paspyxa” € OcHoBonosfiaraw, gaktop Ha
kanutanuama. C agpyrm Aymu, KanutanmambT  QYHKUMOHMPA WMMEHHO 3apaam
‘cbanpartenHaTa paspyxa”’. lNpe3 1942 roguHa LLymneTtep nsgaea kHura, o3arnaBeHa
‘Kanutannsbm, counanusbMm U AeMOKpaunsa”, B KOSATO uU3nara cBosTa MKOHOMUYEecKa
Teopus, OCHOBaHa Ha KoHUenuuaTa 3a “‘cb3ngartenHaTta paspyxa’. Cnopen Hero
CbLUHOCTTA Ha KanuTanuamMa € OCHOBaHa Ha WKOHOMWYeckaTa TpaHcdopmaums,
nopagn KoeTo TOW HMKOra He Moxe Ada b6bae crtatvyeH. KanutanuambT MoOXe Ada
CbLLeCTByBa €QMHCTBEHO KOrato Ce Cb3gaBaT HOBWM MPOAYKTU, U3NONM3BaT Ce HOBU
npouecn 3a TAXHOTO NPOM3BOACTBO M AOCTaBka, HOBU hOPMM Ha OpraHmsauus Ha
npegnpusatmata v T.H. C gpyrm Oymu, KanutanuMambT Cce peanuaupa udpes
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WHOBATUBHUTE MPOLIECM 3a MNPOM3BOACTBO W PasnpoOCTPaHEHUME Ha CTOKUTE WU
ycrnyruTe, 1 peopraHusaums Ha npeanpusiTusTa.

B cneocteBMe Ha HaBnM3aHETO Ha HOBUTE MNpoLecKu, ctapute MeToau 3a
NPOM3BOACTBO M OpraHuMsaumss Ha Tpyda cTaBaT HeedekTUBHW, nopagu KoeTo
dupmnTe, KOUTO nNpoabikaBaT Aa M npunarat crtaBaT HepeHTabunHu mn ouear
3aKpUTM  (YHULLOXEHM NOA  HATUCKa Ha  MNO-MHOBATUBHUTE  KOHKYPEHTW).
‘Cb3anpgaTtenHaTta paspyxa’ Kato WMKOHOMMYECKO MOHATME ONuUCBa WMEHHO TO3M
npouec Ha nogMsiHa uUnu TpaHcopmauus Ha CbluecTByBalmMTe GU3HEC Moaenu C
HoBW. Tasn NnpomMsiHa € CbNPOBOAEHA CbC 3aKPMBAHETO HA YCTAHOBEHUTE OT OBLIIO
BpeMe Ha nasapa npegnpusaTus N cbkpallaBaHeTo Ha 3Ha4YUTeNneH BpPon CnyxuTenu,
KOeTO e cped BoAeLumTe NpuynHM Ha kanutanuama ga obae rnegaHo ¢ HeogobpeHne
B obuwecTtBoTo. Bcekn, konto € 3arybun kanutana unm paboTHOTO CU MSACTO
BCNeACTBME HABMM3aHETO Ha NO-MHOBATMBHU y4acTHULM Ha Nasapa, no pasbupaemm
NpUYMHK, MMa OCHOBaHue Aa 6bae HeagoBoneH. HaTpynaHOTO HEQOBOMICTBO MOXE Aa
reHepupa couuanHo HanpexeHue, KoeTo aa noBede A0 CbTPeCceHus B 0O eCcTBOTO.
KonkoTo n napagokcanHo ga 3ByuM, 3a ga 6bae crabunHo egHo obuwiecTtBo, TO
TpsibBa ga ce nuwm OT nHoBauuu. Jluncarta Ha nHosauuu, obaye, 6m ro nuwmnna ot
BCsSIKakBa Bb3MOXXHOCT 3a pa3BUTME M pacTex, bu ro obpekno Ha 3acTtou, 3aryba Ha
KOHKYPEHTOCMNOCOBHOCT 1 B KpalHa CMeTKa Ha pa3pyxa.

3a wuvncTpauns MOXeM aa  pasrfegame uM3nutaHusTa Ha aBTomobunn,
ynpaenaBaHn ot aBtonunoT. Kakto H1 e mn3sectHo B CALL 3akoHoaaTencreBoTo Ha
OTAENHU LWATK, npeaBwxaa cneuuvanHu npaBuna 3a [OBMXKEHWETO Ha TakuMBa
aBTOMOOUNM C m3nuTaTenHa uen. 3akoHogaTenctBoTo B KanudopHusa Hanpumep
N3NCKBa OT NPeanpusaTUSTa, KOUTO NPOBEXAAT U3NUTaHUA Aa goknagsaT npobera Ha
aBTOHOMHWUTE aBTOMOOGUNIM M BpPOoSA NMbTU, NPU KOUTO LWOMLOPHT € Nnoemar KOHTPO
Hag aBTomobuna. CtaTuctmkata nokasea, yYe 3a nepuoga 2014-2017 r. obwmaT
npober Ha aBTOHOMHM aBToMoOunu B KanudopHus e gocturHan 1,9 mnH. km. B
CbLUMAT nepuo voBellkaTa Hameca e cnagHana ot 16 000 go okono 5 000 nbTH
npu npober ot okorno 1600 km.

Mpe3 mapTt 2018 r. bpMTaHCKOTO NpaBUTENCTBO 06SBM TpPUroguLLEH MiaH 3a
npepasrnexgaHe Ha [OencTBalloTO B CTpaHaTa 3akoHOA4aTencrtBo C Uen Ada ce
npemMaxHaT 3aKOHOBUTE OrpaHNYeHns 3a HaBNM3aHETO HA aBTOHOMHUTE aBTOMOOMNK
no nbTuwata Ha O6eanHEHOTO KpancTBo. HamepeHusATa Ha nNpaBUTENCTBOTO ca
CTpaHaTta fa 3anasu nugepckarta cv no3vums Ha CBETOBHO HMBO B Ta3un obnacr.

Kakeu o6aye 6uxa 6unu eghpekmume om Haesiu3aHemo Ha a@MOHOMHUMe
aemomobunu?

Ako npeanonoxXxum, 4e MoXXem aa pasnosjiarame C aBTOMOOUI KbOETO U KoraTo
nonckame, 3a MHO3MHCTBOTO OT XOpaTa Luwe oTtnagHe HeobxoaumocTTa Ada

To3un NpoekT ce u3nbHaBa ¢ (hrHaHcoBaTa nogkpena Ha EBponenckns
cbto3 no NporpamaTa 3a 06yvyeHne Ha HaUMOHanHU CbanMK No OroBoOp 11/77
Ne SI2.763330-HT.5232




:CONNECTOR o constantorojet eu

nputexasat nudeH astomobun. CpegHo okorno 90-95% oT BpeMeTo NUYHUTE HU
aBTOMOOUNUTE CTOAT HAKbAE NapkupaHu. 3allo fa 3akyrnyBame aBTOMOOWI, KOMTO
npes3 orpoMHaTa 4YacT OT BpEMETO CTOM NapKkMpaH, korato 6uxme mornu ga nonssame
aBTOHOMHW aBTOMOOWAN, KOUTO HM Buxa MOrnM Aa HU OTBedaT HaBCAKbAE MO BCSAKO
Bpeme?

HaenusaHeTto Ha nogobHa wmHoBauua ©uM Mmano apactudeH edekT BbpXy
aBTomMobGunHata wuHayctpusa. [lpogaxbute Ha aBTomobunu 6Guxa cnagHanm
3Ha4YMTENHO, KOETO HEMUHYEMO BM ce OTpasusio Ha Bposi Ha 3aeTUTe B TO3U CEKTOP
nmua. B bbnrapusa uma 170 komnaHun, 3aHMMaBalM ce C MPOU3BOLACTBO Ha
aBTOMOOUITHM KOMMOHEHTU, kouTo ocurypssat 4% ot BBIM. 3a 2017 r. 6posa Ha
3aetute nuua e 40 xun. ,IJ,yLIJI/I.Z O6wunTe Nnpuxoam Ha KOMNaHUMTE B cekTopa ca 3.5
MNpA. eBpo.

2. Ha kakBO ce AbmKn AMHaAMUYHOTO pa3BUTUE Ha undppoBUuTe
nasapu?

3a ga oTroBOpMM Ha TO3M BbMPOC Npeasfiaram Ha MbpBO MSCTO Aa pasrnegame
cnefHarta uncTpaums, B KOSITO ca NOCOYEHM roanHnTe, Heobxoamm 3a HabupaHeTo
Ha 50 noTpebutenu 3a gageH NPoayKT.

NUMBER OF YEARS IT TOOK FOR EACH

PRODUCT TO GAIN 50 MILLION USERS:

Airlines Automobiles  Telephone Electricity Credit Card Television ATM

X=2Q@®®

68yrs 62yrs 50yrs 46yrs 28yrs 22yrs 18yrs

Computer Cell Phone Internet iPods Youtube Facebook Twitter Pokémon Go

BEISADIY S

14yrs 12yrs 7yrs 4yrs 4yrs 3yrs  2yrs 19 days

U3mouHuk®

2 EnekTpoHHO n3gaHune Ha B-k ,Kanutan®,
https://www.capital.bg/biznes/kompanii/2018/04/19/3166056 bulgariia_e sred goreshtite destinacii_z

al

% 3a gonbnHUTENHa nHpopmaums BX. http://www.visualcapitalist.com/how-long-does-it-take-to-hit-50-
million-users/

To3u NpoekT ce n3nbiHgaBa ¢ hnHaHcoBaTa nogkpena Ha Esponenckns
cbto3 no NporpamaTa 3a 06yvyeHne Ha HaUMOHanHU CbanMK No OroBoOp 12 /77
Ne SI2.763330-HT.5232



https://www.capital.bg/biznes/kompanii/2018/04/19/3166056_bulgariia_e_sred_goreshtite_destinacii_za/
https://www.capital.bg/biznes/kompanii/2018/04/19/3166056_bulgariia_e_sred_goreshtite_destinacii_za/
http://www.visualcapitalist.com/how-long-does-it-take-to-hit-50-million-users/
http://www.visualcapitalist.com/how-long-does-it-take-to-hit-50-million-users/

:CONNECTOR E—

BuaHo oT gaHHuTe, 3a Aa ocTurHe Teneesmsnsiata 4o 50 MnH. 3putenn ca 6unu
HeobxoaumMmn 22 rognHun, 3a TenedoHa — 50 rognHn, 3a aBToMobunuTe — 62 roguHu.
B kpas Ha peaguuata Bmxgame, ye Ha KOTyG ca Gunu HeobGxoanmmn 4 rogvHu, Ha
®encbyk — 3, a Ha TyuTbp — 2 roanHn, 3a Aa CTUrHem Ao murpata NokemoH, KoAaTo e
pernctpupana 50 MUNNMOHHMS cn NOTpebuTen Ha geBeTHageceTMs AeH OT MyCKaHeTo
n. ToBa ACHO nokasBa, 4Yye UUdpPOBUTE Nasapu gaBaT Bb3MOXHOCT 3@ MHOMO Mo-
O6bp30 HaBNM3aHe M AOCTUraHe A0 KpUTMYeH Bpon Ha noTpebutenn. HabupaHeTto Ha
notpedbutenn e ot ocobeHo 3HayeHue 3a OHMnavH nnatgopmute Kato Pencoyk,
TynTbp, AMa3soH 1 T.H., Tbil KATO KONKOTO NOBEYE Ca HerMHUTE NoTpebutenu, Tonkoesa
no-nonynsipHa crtaBa T4. ToBa, KoeTo oTnmyaBa dencbyk OT Apyrute coumarnHu
nnaTopmu e, 4e TaM MOXeM Aa OTKPMEM MOBEYETO CU NPUATENMN.

Ot gpyra ctaHa, KONKOTO noBeye NoTpebuteny nma egHa nnatgopma, Tonkosa
no-atpakTMBHa cTaBa T4 cTaBa 3a Tbprosuute. B cnyvyas Ha dencbyk, ronemuaT
Opon noTpebutenn nNpasu nNnatopmMarta aTpakTMBHa 3a peknamogatenurte. Toea e
T.Hap. MpexoBu edekT. Bucokmnsat 6pon notpebutenu ot egHata cTpaHa Ha OHManH
nnatpopmaTta BoAM OO yBenuyaBaHe Ha 6posi Ha noTpebutenute OT ApyraTa
cTpaHa. NnaTtdopmarta ce aBaABa NOCPEAHNK MeXAY TSAX.

3a pa wunocTpupame 3HayeHMeTo Ha 6poss Ha noTpebutenute 3a
Bb3MOXHOCTTA Ha egHa nnatdopma aa 6bae neyenusia bMxme mMornv ga B3EMeEM
npvMepa ¢ Bb3xoda 1 3anesa Ha Myspace.

Myspace ctaptupa npe3 asryct 2003 r., camMoO HSIKOMIKO Meceua npeau
nyckaHeto Ha Facebook npes3 despyapu 2004. Mexay 2005 n 2008 r. Myspace e
Han-n3nonaBaHaTa coumanHa mpexa B VIHTepHeT, AocTuramkm 4o 75 MIH. YHUKanHu
nocetutenun 3a meced,. lNpes3 2006 r. Myspace nanpesapsa no nocelaemoct [yrbi.
[Be rognHu no-kbcHo, npes 2008 r., Facebook Beuye nanpesapsa Myspace no 6pon
YHUKaNHW noceTuTenu no usan cear. [pes BTopoto Tpumeceumne Ha 2018 r. Facebook
pasnonara ¢ 2.23 MInpA4. akTUBHM NoTpebutenu.

Ha cnepggawo MAcTo, AMHaMuKaTa Ha umdpoBuUTe nasapu ce npegonpenens ot
TOBa, 4Ye peanusnpaHuTe B AUMMTANHOTO NPOCTPaAHCTBO MHOBaAUUM MO3BONABaAT
HaBNM3aHeTO B 0OpbLLEHME HA aKTMBU, KOUTO Npean ToBa He ca Bunm n3nonssaHu ¢
uenusa cu kanauuteT. [IHec, BCekM MOXe [a 3anoyHe fa oThaBsa XUMULLETO CU 3a
BpeMeHHO nonaBaHe 4pes3 Airbnb. Atomobunu, kouto ca 6Gunm npegHasHayeHu
npeauMHo 3a NUYHO nonaeaHe morat Aa 6baaT npeBbpHaTU B Takcuta ypes HKObep.
Upe3 wvHOBauuuTe B AUTUTAINHUS CEKTOP W T.Hap. WMKOHOMMKA Ha CroAesNisiHeTo,
aKTMBMW, KOUTO ca Bunu npegHasHavyeHn NPeaUMHO 3a NIMYHO Mon3BaHe, Beye moraT
Aa HaBnA3aT U3KNIYMTENHO 6BbP30 B 00pbLLEHME U TOBaA Aa AOBeAe A0 3HAYUTENHU
TpaHcopMauun Ha CbLOTBETHUTE Nasapu Kato oTcrnabw nasapHuTe NO3nUUKM Ha
yCTaHOBUTE Ha nasapa y4acTHUUMN.

Cnopepg LLUymneTep KOHKypeHUUsiTa, KOSATO HOB NMPOAYKT, HOBA TEXHOMOIMS, HOB
M3TOYHUK Ha npeanaraHe, HoBa OpraHM3auus Ha MNPOM3BOACTBOTO M Tpyada
ynpaxHsiBa, npeacTaBnsiBa HeENpecTaHHa 3annaxa, kosaTo 6w cnegsano ga Aenctea
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ANCUMNIMHUPpALLO Ha npeanpuatnata. MIHTepecHoTo B criyyas npu avrutanHuTte
nnatgopmun kato Airbnb n KO6ep e, ye npean ga 3anoyHaT ga npegnaraTt cBouTe
ycryru, Te He ca onepupanu Ha HUTO eOuH OT 3acerHaTuTe OT TEXHUTe WHoBauuu
nasapu. KO6ep He e Guno TakcumeTpoBa komnaHus, a Airbnb He e npuTexasano
HUTO edunH xoTen. ToBa Mokasea, Ye paspylumMTenHaTa WHOBaUMS He criedBa Ha
BCSIKa LleHa a e Bb3HMKHana Ha nasapa, BbpXy KOMTO UMa paspyLlumteneH edekr, a
MOXe Aa OOMAE N «OTBBHY», OT NPeanpuaTus, KOMTO He ca MManu HUWo obLo CbC
CbOTBETHUS Nasap.

OTHoBO cnopeq LLymneTtep, ToBa € 1 npuynHaTa npeanpuaTus, KOUTO Makap 1
Aa ce nons3eaTr CbC 3HauuMTenHa nasapHa cuna Ha CbOTBEeTHWS nasap, Aa
npoabSiKaBaT HENPEeCTaHHO Aa MHBECTMpAaT B pa3BoWHa AeMHOCT. HenpekbCcHaATOTO
BHeJpsiBaHe Ha WHOBaLMM rapaHTUpa B 3HaA4YMTENHa CTeneH, Ye gageHo npenpusatue
e MOXe, aKko He ce paspacTtBa, TO MNOHe fa 3anasv npuaobuToTo nasapHo
NoJSIOXeHwue.

3. PonATa Ha opraHuTe 3a 3aliuTa Ha KOHKYpeHLMATa 3a
HaBNM3aHeTO Ha MHOBaLWUKM Ha Nasapa

HaBnusaHeTo Ha HOBa TEXHONOMMS, HOB W3TOYHMK Ha MpegnaraHe, HoBa
opraHu3auusi Ha NPOM3BOACTBOTO WM Tpyda, KaKTO BMASXME MO-rope, ca 3annaxa
KaKkTo 3a YCTaHOBEHWTE Yy4yacTHMUM Ha nasapa, Taka W 3a paboTHMuuTE WU
CrnyxuTenute B cboTBeTHaTa cdepa. [bpBUTE pUCKyBaT oa 3arybsaT kanutana cu, a
BTOpUTE paboTHUTE cu MecTa. [Nopaau Te3an NpMyYMHU OGUKHOBEHO ce MpaBAT OnuUTU
nHoBaumumMTe C unu 6e3 paspywuTeneH edekT aa 6baaT Bb3NpensaTCTBaHu
HanoxeHnuTe npenaTtcTBMa MoraT ga OGbgaT ¢ 4acTeH wunv nyGrnuyHonpasBeH
xapaktep. [NpegnpusiTue, KoeTo pasnoriara C rocrofcTBallo MOMOXeHNe MoXe aa
n3BbPLWN 3noynotpeba, ¢ KOATO Aa NPegoTBpaTh HaBNM3aAHETO Ha MO-MHOBATUBEH
KOHKYpeHT. B cnyyai, 4ye nasapHata My cuna He € [ocTaTbyHa fga ce
NPOTUBOMNOCTaABM CcaMo, MNpPeanpusaTMeTo OW Mornmo ga nocTurHe 3abpaHeHo
crnopasymMeHue C Opyrn CBOM KOHKYPEHTW, KOETO Aa uma 3a uen pasnpegensiHe Ha
nasapy W KnuMeHTU. To3an BMA 4YacTHM OrpaHUYeHuMs nonagat B obxBata Ha
aHTUTPBbCTOBMTE 3abpaHM M MoraT OO [oBedaT [0 HanaraHeTo Ha MMylLecTBeHa
CaHKLMS Ha U3BbPLUMTENNTE Ha HAPYLUEHUETO.

OT gpyra cTpaHa, HaBnM3aHeToO Ha MHOBaUMM MOXe Aa Obae Bb3npenscTBaHo
OT nyONUYHM OrpaHMYeHUs, HamnoXeHu 4pe3 [eNCTBaLLOTO B CcTpaHaTa
3akoHoAaTencTeo. TBbpAe YecTo Nnog NPeTeKCT, Ye ce Lenu 3aliuTa UHTepecuTe Ha
noTpedbuTtennTe, 3akoHoO4ATENAT Hanara perynaTtopHu N3MCKBaHNUS, YAATO eaUHCTBEH
pe3yntaTt e ga 6baaTt 3awuTeHn NpuaodbuTuTe nasapHU NO3ULUN Ha YCTAaHOBEHUTE
Ha nasapa y4YacTHUUWU. VIMEHHO, 3a Oa 3aliMTU KOHKYpeHuuusiTa u ga nogabpka
nasapute OTBOPEHW 3a HaBNM3aHeTO Ha HOBW yyacTHMuM, KomucusaTa 3a 3awmrta Ha
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KOHKypeHumsiTa (K3K) e onpaBomoweHa pda u3BbpwBa AEWHOCT MO  T.Hap.
3acTbNHMYECTBO 3a KOHKYpEeHLMsATa, KOeTO A onpaBoMOLLiaBa [a Ce BKIO4YBa B
WHAUMATMBA W U3BbPLIBA OUEHKM 3a CbOTBETCTBME Ha  [EeWCTBALOTO
3aKOHO4ATENCTBO C NpaBunaTa Ha KOHKypeHuusaTa.

TBbpAe YecTo, MHOBaLUMUTE B AUrMTAnHUS CEKTOP Bb3HWKBAT Ha BUCOKO
perynupaHu nasapu. Llenta Ha 3acTbNHMYECTBOTO 3a KOHKYPEHUUSTA € ia NpeMaxHe
HEHY)XHUTE perynauun, Kato No TO3W Ha4MH Aa ce YNEeCHW HaBMM3aHEeTO Ha HOBU
yyacTHUUM Ha nasapa, a noTpebuTenute nonyyat [ocTbn [0  NO-TONsSIMO
pa3Hoobpa3sne OT CTOKM U YCIyrn Ha HUCKN LiEHMN.

CtaHoBuwaTta Ha Komucuara 3a oueHka 3a CbOTBETCTBMETO C npasunarta Ha
KOHKYpPEeHUUATa HAMAaT 3aAbJDKUTENIEH XapaKTep 3a KOMMNETEHTHUA OopraH. TaxHaTta
uen e pga nognomMorHat KOMNeTeHTHUA opraH npm B3eMaHeTO Ha pelleHune,
BKITIOYMTESNHO KaTo ObaaTt npennoXxeHun antepHaTtuemM Ha perynmpaHe.

CobrnacHo un. 28 ot 3akoHa 3a 3awmTta KoHKypeHumsta K3K n3sbpluBa oueHka
3a CbOTBETCTBME C pasnopeabuTte Ha 3akoHa Ha:

— MPOEKTn Ha HOPpMAaTuUBHM WM HOPpMATUBHU AOMUHUCTPATUBHU U obLwm
AAMUHUCTPATUBHU aKTOBE,

— jAencTeawm HOpMATUBHN WM HOPMATUBHU aAOMWHUCTPATUBHU WU obLm
AOMUHUCTPAaTUBHN aKTOBE;

— MPOEKTW Ha aKTOBe Ha CAPYXEHUs Ha Npeanpusitus, Kouto perynupat
[eNHOCTTa Ha YreHoBeTe UM.
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JIlnueHanoHHu cnopasymenus m un. 101 AOEC -
PernameHT (EC) Ne 316/2014 v rpynoBu
cBOoOOXaaBaHMA 3a JIMLUEH3MOHHU Criopa3yMeHus,
crnopasymMeHue 3a TpaHcdep Ha TeXHOSOruu,
TBBbPAN OrPaHUYEHUSA, U OrPaHNYEHUA, KOUTO
nonagaTt U3BbH NMPUNOXHOTO MNoJsie Ha rpynoBOTO
ocBoboXxaaBaHe

Ldumumbp Unues

1. YneH 101 ot APEC

Pasnopenbata Ha uneH 101, naparpad 1 ot APEC 3abpaHsBa BCUYKM
CrnopasyMeHns 1 CcbrnacyBaHu NPakTUKK Mexay NpeanpusaTust, KakTo U peLleHnst Ha
COAPYXXEHUS Ha npeanpuaTtmst , KOMTO MoraT Jda 3acerHaT TbproBusita mexay
AbpXKaBUTE UNEHKN, N KOUTO CM MOCTaBAT 3a Len unu pesyntat npeaoTBpaTsBaHe,
OorpaHu4aBaHe WNM HapyllaBaHe Ha KOHKypeHumsaTa. B Hea HemsuyepnaTeHo ca
N36pPOEHN HAKOM OT HAN-TUMUYHUTE NPOSBHU (POPMU Ha 3abpaHEeHOTO NMoBeaeHMe, a
WMEHHO CropasyMeHWUsI:

NPAKO WM KOCBEHO onpenenAatr MNOKyrnHWU Ui npoaaXXHW LeHU Uinn Opyru
YCIOBUA Ha TbProBudTa,

— OorpaHun4yaBat Unn KOHTponupart npon3BoacTBOTO, Na3apnTte, TeXHOJTI0OrmM4YHOTO
pas3Butne nnnm NHBECTULUNNTE,

— ocbllecTBABaT NoAanta Ha nasapu Uy Ha JoCTaBUYULIN;

— npunaraT pasnU4YHN YCrOoBUS MO OTHOLUEHME Ha €KBMBaNEHTHU cOenku C
APYrM TbProBCKM MapTHbOPW, KaTo MO TO3M HaYMH M MOCTaBAT Npu
CpaBHUTENHO NO-HeGNaronpuUaTHU YCrOBUS;

— MOCTaBAT CK/OYBAHETO Ha [OroBOpMTE B 3aBUCMMOCT OT NPUEMAHETO Ha
AOMbIHUTENHU 3a4bIPKEHMS!, KOUTO MO CBOSI XapaKTep Uiv B CbOTBETCTBUE C
TbproBckaTa npakTuka HamaT Bpb3ka C npegmeTa Ha Te3n [OoroBopw.
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CnopasymeHusitTa, kouto ca 3abpaHeHu no yn. 101 ot APEC ca HULOXHMW.
LlenTa Ha npaBunaTta Ha KOHKYpeHUMsTa € KaTo UsAno Aa 3awmraBa KOHKypeHuusaTa
Ha nasapa C orfneg noBuwaBaHe OnNaroCbCTOAHMETO Ha noTpebutenute wn
edeKTUBHOTO pasnpeaerneHue Ha pecypcuTe.

1.1.MpaBHu chopmu Ha 3a6paHeHO NoBeAeHMe Ha NpeanpUATUATa
— CnopasymeHus mexay npeanpusaTus

CnopasymeHneto e 3abpaHeHo, Korato BOAM [0 OrpaHu4yaBaHe Ha
cBoboaaTta Ha npeanpuaTUSaTa Aa onpeaensT caMoCTOSATENHO U He3aBUCUMO
noBeAeHNeTo CU Ha Masapa W BMeCTO ToBa Te npeanpuemat CbBMECTHO
onpeneneHo MoBedeHMEe, KaTo B KpallHa cMeTka ce orpaHu4yaBa wnu
npemaxsa edekTMBHaTa KOHKypeHUus Mexay Tax. CnopasyMeHMeTo Moxe
[la Uma BcsikakBa dhopMa Unm HaumeHoBaHUe, HO OT 3HaYeHne e eIMHCTBEHO
HeroBaTa CbLLHOCT. To MoXe Aa 6bae MUCMEHO UMK YCTHO, NOAMUCaHO UMK
HemnoanucaHo, HaVMEHOBaHO WU HeHaVMEeHOBaHO, MOXe [opu Oa e
06EKTUBMPAHO B [OKYMEHT, KOMTO MMma ApYro HauMeHoBaHWe, MOXe Oa ce
OTKPOSiBA W KOHKIMYAEHTHO B IGMHOCTTA HA CTOMAHCKUTE CYOEeKTM KaTo TAXHa
KOHKpEeTHa NUHNS Ha NoBeAeHVe Ha nasapa.

— CobrnacyBsaHa npakTuUKa Ha npeanpusTus

CbrnacyBaHa npakTuMka npeacTaBnsiBa opMa Ha KOOpAuHaUMs Mexay
npeanpuaTuaTa, kouto, 6e3 ga ca NOCTUrHanNM criopalymeHue nomMexay cu,
Cb3HaTENHO 3aMecTBaT PUCKOBETE Ha KOHKYpeHUMsiTa C MpakTU4ecko
CbTpyAHUYecTBO Mexay TAx. CbrnacyBaHa npakTuka € Hanuue, KoraTo
npeanpuaTMaTa, NPU NIMNca Ha NpPsIK UMM KOCBEH KOHTaKT Mexay Tsx, 6e3 aa
ca MOCTUrHanMW cbrnacue nomMexay CWu, ca Bb3Npuenu egHakBo
caMoorpaH/4yaBallo MOBEAEeHME Ha Masapa, KOeTo He Cce [ObiKuM Ha
0OEKTUBHUTE YCINOBUS Ha CbOTBETHMS nasap. Hal-yecTo cbrnacyBaHaTa
npakTuKa ce HabnogaBa Ha nasapwu C BUCOKa CTEMNeH Ha NPO3paYHOCT, KOSITO
Cb3[aBa YCriOBUS 3a KOOPAMHUPAHW NasapHy peakuum.

— PeweHue Ha capyxeHue Ha npeanpuATUs

PeweHne Ha cgpyxeHue Ha npeanpuaTne e dopma Ha KoOpOUHUPaHO
noBedeHMe Mexay He3aBuCUMU MPeanpuaTud, KOeTo € NPOANKTYBaHO Wnu
ynecHeHo OT CcybeKT, KOWTO He OCbLlecTBABa CTONaHcKka [AeNHOCT
(copyxeHueTo), HO obeauHsiBa npeanpuaTUATa B paMKUTE Ha CcBosATa
opraHu3auuss M cu nocTaBs 3a LUen 3awutata Ha TexHUTe WHTepecwu.
3abpaHeHnTe pelleHnst Ha CApYXeHusTa Ha NpeanpusiTus MoraTt ga mmart
pasnuyHn bopMM Ha NposIBNEeHWe: NMCMa, yKasaHus, NpoTokonu u ap., 6es
Aa € HeoxoaMmo Aa npuemart popmaTa Ha ,pelueHune’.
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1.2.BugoBe 3abpaHu cnopa3yMeHusi, CbrnacyBaHU NPakTUKU U peLleHus Ha
CAPYXeHUs Ha NpeAnpPUATUS

XOpVI3OHTaJ'IHVI ca cnopasymeHundaTta, KOUTo cCa MOCTUrHatn Mexny ase Wuiun
nose4ye rnpeanpunaTna, n3sbpLuBalll CToMaHCKa AENHOCT Ha efHO M CbLUO HMBO Ha
npon3BoacTtBoTo WA ,EI,VICTpI/I6yL|,I/IFITa Ha onpegeneHn npoaykTu. OcobeH BuA
XOPU3OHTAlHO crnopa3yMeHune e KapTenbT, KOWTO BUHAaru ce yroBap4d Mmexay peariHu
KOHKYPEHTU, oCbLlueCTBABaALLU AEVNHOCT Ha e4HO U CbLUOo na3apHoO HMNBO.

CnopasymMeHusi, KOUTO MMaT 3a Len onpegensiHe Ha LeHW, orpaHvyaBaHe Ha
NPou3BOACTBOTO WNWN pasnpefensHe Ha nasapute ce cuitaT no npaBuio 3a
3abpaHeHM U He e HeobXoAMMO Ada ce YCTaHOBsIBa pearnHusT MM aHTUKOHKYPEHTEH
pes3ynTaTt Ha na3apa. ToBa ca T.Hap. TBbpAW 00rPaHUYEHNst Ha KOHKYpeHUUsITa.

BepTukanHute cnopasymeHusi ca crnopasyMeHust 3a MOKynKo-npoaaxbta Ha
CTOKM MMM YCNyru, KOUTO Ca CKMYEHN MeXAy NPeanpusiTusl, KOUTO OCblLLecTBsBaT
CTOMaHcKa AEeWHOCT Ha pasfMYHM HMBaA Ha MPOU3BOACTBOTO M AUCTpUOyLMsTAa.
Hanpumep,  goroBopute  Mexay  npoussoautenn M auctpubytop  3a
pas3npoCTpaHeHNeTo Ha onpeaerieHn CTOKMN.

O6unyanHo BepTUKaNHUTE Cnopas3yMeHus, B KOMTO Npeanpuatusata onpeaensat
camo LeHaTa U KONMMYecTBOTO Ha MpoaykTa, NpeaMeT Ha MOoKynko-npodaxbaTa, He
orpaHu4aBaT KOHKypeHuusiTa. B Hsikou cnydam obaye cTpaHuTe No BepTUKanHu
crnopasyMeHuns yroBapsaT onpeaeneHn orpaHMdeHns 3a Kynyeada unu 3a npogaBava
(T.Hap. ,BepTMKanHU orpaHn4eHuns”), KaTto HanpumMep 3agbINKEHME Ha KynyBayva aa He
KyrnyBa CTOKM OT KOHKYpPEHTHa mMapka (T.Hap. ,3a4biDKeHMe 3a HEKOHKypupaHe”) unum
3a4bihKeHMe Ha npogaBada ga npogdaBa MPOAYKTUTE CUM caMO Ha onpenened
KynyBay (T.Hap. ,3aabliDPKEeHWe 3a M3KNI4YUTEeNHa OocTaBka”), unu 3agbikeHne Ha
npodaBaya [a He npojdaBa Ha Opyr KynyBad Ha onpegeneHa Teputopusa (T.Hap.
JM3KMUMTENHA  AncTpubyums”), wnu ga npogaBa camMO Ha NpeaBapuTeriHo
onpegeneHn crnopen KOHKPETHU KpuTepuum AucTpubyTtopu (T.Hap. ,CenekTuBHa
ancTpubyums’).

O6uwara 3abpana no un. 101, naparpadcd 1 ot JOEC e Henpunoxuma cnpsimo
AHTUMKOHKYPEHTHOTO MOBEAEHWE Ha npeanpuaTus, YUMATO nasapHU OAnoBe He
HagBuwaeaT nocoyeHnte B WM3Bectmeto ,de minimis“® Ha EK oTHocHO
crnopasyMeHuaTa C He3HaunTerneH eqeKkT, KOUTO He OrpaHuyaBaT CblUeCTBEHO
koHKypeHuusiTa.* Mpn cnopasymeHusiTa Mexay KOHKYPEHTU OBLMSAT nasapeH Asin,
npuTexasaH OT CTpaHMTE MO crnopasymeHuMeTo He OuBa ga HagBuwaea 10% ot
CbOTBETHMS nasap, 3acerHaTt OT BbMPOCHOTO cnopasymMeHue. Npu cnopasymeHuarta
MEeXAY HEKOHKYPEHTU (MpeanpuaTus, KOUTO HE Ca HUTO pearnHu, HATO NOTEHLManHM
KOHKYPEHTUN) NasapHUAT ASAn Ha BCAKa OT CTpaHUTe Mo cnopasyMeHneTo He BuBa aa
HagBnwaea 15% Ha HWTO eOMH OT CbOTBETHUTE Nasapu 3acerHatm OT

* NaBecTue Ha EK 2014/C 291/01, https://eur-lex.europa.eu/legal-
content/BG/TXT/?uri=uriserv:0J.C .2014.291.01.0001.01.BUL&toc=0J:C:2014:291:FULL
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crnopasymeHneto. BaxHo e pga ce otbenexu, 4ye ocBOOOXAaBaHETO CbrNacHO
npasunoTo ,de minimis“ e HENPUNOXMMO Korato Cnopas3yMeHMeTO CbAabpka T.Hap.
TBBbPAM OrpaHNYEHNA Ha KOHKYPEeHUMATA.

Mpu ycTtaHoBsiBaHe Ha 3abpaHeHo crnopasyMeHwe OT CTpaHa npeanpuatusita
nvnn capyxeHuata Ha nNpeanpusTUss Bb3HMKBA OCHOBaHME 3a peanuavpaHe Ha
TAXHaTa agMUHUCTPATMBHO HakasaTeslHa OTrOBOPHOCT Nopaaun M3BbpPLUEHOTO OT TAX
HapyweHue Ha yn. 101, naparpad 1 ot APEC.

1.3. UuguBnayanHo ocsob6oXxaaBaHe oT 3abpaHaTa Ha un. 101, naparpad 1
ot A®EC

Kato wuskniodenne un. 101, naparpacdp 3 npegswkga, 4e 3abpaHata no
naparpad 1 Moxe pfa Obaoe obsBeHa 3a HenpunoXxuMma no OTHOLIEHWEe Ha
CMOpa3yMeHUs, pPELLUEHUS Ha COPYKEHUS Ha MpeanpuaTus Unu  CbrnacyBaHu
NpakTUKK, KOUTO AonpuHacaT 3a nogobpsBaHe Ha MNpPOM3BOACTBOTO UMK
pasnpoCTpaHEHMETO Ha CTOKM WAM 3a pPasBUTUETO Ha TEeXHUYECKUS Wnn
MKOHOMWYECKUS MNpOrpec, Kato npu ToBa MpedocTaBaAT Ha notpebutenute
crnpasenivB AN OT noflydyeHuTe nonsu, 6es:

— Aa Hanarat Ha yYacTtBawute npearnpuatmna orpaHn4eHnda, KOUTO He ca
abcontTHO HeobxoanuMK 3a NOCTUraHETO Ha Te3un Lenu;

— O0a pfdaBaT Bb3MOXHOCT Ha TakKmBa npeanpuatTna  ga eriMMuHupar
KOHKYpeHUndATa Nno OTHOoWEeHne Ha CblleCTBeHa 4YacCT OT CbOTBETHUTE CTOKN.

OueHkaTa OTHOCHO TOBa danvM M [OKOSKO CbOTBETHUTE ChopasyMeHus,
peLeHnss WNM  cCbinacyBaHM MpaKTUKW  yOOBNeTBopsiBaT  ycrnoBusiTa  3a
ocBoboxaaBaHe OT 3abpaHaTta, crneaBa [fga Ce OCblUecTBsBa OT camuTe
npeanpusaTvs, yyactBawm B TaAX. Te TpsbBa camu p[a npeueHsaT ganu
crnopasyMeHusiTa, pelleHusiTa Unu cbrnacyBaHUTE NPaKTUKW, B KOWUTO y4vacTBear,
nonagat B obxBata Ha obuwiaTa 3abpaHa u, akO € Taka, ganu Te OTroBapsT Ha
ycnoBusiTa 3a ocBoboxgaBaHe OT 3abpaHarta. A npu Bb3HWKBAHE Ha MpaBeH crop,
TEXECTTa Ha [OKa3BaHe Ha HanuMuMeTo Ha ycroBusiTa 3a ocBoboxgaBaHe OT
3abpaHaTa ce Hocu OT NpeanpuUATUSTa UNN CAPYXEHUATa Ha NpeanpusTms, KOUTO ce
rno3oBaBaT Ha TSX.

1.4.TpynoBo ocBoGOXAaBaHe Ha cnopa3syMeHus oT 3abpaHaTta no un. 101,
naparpad 1 ot JPEC

Hapea ¢ Bb3MOXHOCTTa 3a MHAMBMAOYanHO OocBOOOXAaBaHe OT 3abpaHaTa no
4yn. 101, naparpad 1, EK cumta, 4ye onpegeneHn kateropum crnopasyMeHusa KaTo
UANo oTroBapAT Ha uanckBaHuaTa Ha yn. 101, naparpad 3 ot JPEC. B Ta3u Bpb3ka
EK vnn CobBeta npuemat pernameHTW, B KOUTO Ce npeuusvpart ycrnoBuatTa 3a
ocBoboxaaBaHe. Kakto npu vHAMBUAYanHOTO OCBOOOXAaBaHe, OueHkaTa Januv wu
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AOKOJIKO CropasyMeHusiTa U CbrnacyBaHUTE NPaKTUKM U3MbIHABAT U3NCKBAHUATA 3a
rpynoBo ocBoboxgaBaHe ce MnpaBu OT caMuTe CTpaHu, yvactBawm B Tax. Cpen
BMOOBETE CMOpa3yMeHus, KOMTO ca NpueTn 3a rpynoBo ocsoboxgaBaHe morat ada
6boaT  NoOCOYEeHW — BepTUKaNHUTE  CnopasyMeHusi,  crnopasyMeHusiTa  3a
n3crnegoBaTencka M pasBoWHa LEWMHOCT, cnopasymMeHusaTa 3a Auctpubyumsita Ha
MIC, cnopasymeHusiTa 3a TpaHcdep Ha TEXHONOrK 1 ap.°

B cnyyan, ye gageHo cnopasymeHue, pelleHme unu cbrnacyBaHa nNpaktuka He
MoKpMBa W3UCKBAHMSITA 3a rpynoBo ocBoboXxgaBaHe, ToBa He O3Ha4vaBa, 4e
crnopasyMeHneTo e 3abpaHeHo, a crieaBa Aa ce NPoBepu Aanu MoXe a ce NpUoxm
MHOMBMAYanHO ocBoboXxaaBaHe cbrnacHo yn. 101, naparpad 3 ot APEC.

2. pynoBo ocBo6GOXAaBaHe Ha cnopa3ymMeHus 3a TpaHcdep Ha
TeXHONormm

PernameHnT (EC) Ne 316/2014 Ha KomucuaTa ot 21 mapt 2014 rognHa OTHOCHO
npunaraHeto Ha uneH 101, naparpad 3 ot [oroBopa 3a (QYHKLMOHMPAHETO Ha
EBponenckmst cbio3 No OTHOLWIEHME Ha KaTeropum criopasymeHusa 3a TpaHcdep Ha
TexHonormn® (PFOTT) ce ocHOBaBa Ha MpPEe3yMnuMsiTa, 4Ye [AOKOMNKOTO Tesw
cnopasyMeHusa morat ga nonagHat B obxsaTa Ha 3abpanaTta no un. 101, naparpad 1
ot APEC, TO Te oTroBapaT Ha 4yeTupute ycrnosus Ha 4n. 101, naparpadp 3 ot
[oroBopa u cnegea na 6vbaat ocBobogeHW. PernameHTbT ce OCHOBaBa Ha
npeanonoXeHMeTo, Ye CcnopasymMeHusiTa 3a TpaHCcgep Ha TexHonormm nopaxgaT
MKOHOMMYECKa e(PEeKTMBHOCT, Y€ OrpaHMyYeHusITa, KOMTo CbabpXaT ca HaNOXUTENHU
3a NOCTUraHeTO Ha Ta3n eeKTUBHOCT M noTpebutenute e nonyvart crnpasBensnive
Aan, 6e3 ga ce OoTCTpaHsABa KOHKYpPEeHUMATa Ha CblUeCTBEeHa 4YacT OT CbOTBETHUSA
nasap. Kom PernamenTa EK e nsgana v Hacokn 3a HeroBoTo npunaraHe, Kouto nmat
3a Len [a yNnecHAT NpeanpuaTUsSTa Npu HEroBoTo npunaraHe’. B Tax e nocoyeHo, ye
n3gaBaHeTO Ha NULEH3UK caMo No cebe cu e NonesHO 3a KOHKypeHUumsiTa, Tbi KaTo
BOOW OO pasnpoCTpaHsiBAHETO Ha TEXHOMOMMM N HacbpyaBa HOBOBLBEAEHUATA OT
CTpaHa KakKTO Ha nuueH3odaTtens, Taka u Ha nuueHsononyyatenute. Hapepn ¢ ToBa,
NNUEH3NOHHUTE CcrnopasyMeHust MoraT fa CTUMynupaTt MHOBauuuTe, KaTo Aasar
Bb3MOXHOCT Ha HOBaTtopuTe [a CUM Bb3BbPHAT MOHE 4acT OT pasxoauTte 3a
nacnegosartericka U pa3BonHa 4enHOCT.

® 3a MbEH CNUCHK Ha AeNCTBaLLUTE pernamMeHTu 3a rpynoBo ocBoboxaaBaHe
BX:http://ec.europa.eu/competition/antitrust/legislation/legislation.html

® https://eur-lex.europa.eu/legal-content/BG/TXT/HTML/?uri=CELEX:32014R0316&from=EN

" Hacoku 3a npunaraHeTo Ha yneH 101 ot JJoroBopa 3a oyHKUMOHMPAHETO Ha EBponenckus cbio3
KbM crniopasyMeHusi 3a TpaHcgep Ha TexHonoruu https://eur-lex.europa.eu/legal-
content/BG/TXT/HTML/?uri=CELEX:52014XC0328(01)&from=EN

To3u NpoekT ce n3nbiHgaBa ¢ hnHaHcoBaTa nogkpena Ha Esponenckns
cbto3 no NporpamaTa 3a 06yvyeHne Ha HaUMOHanHU CbanMK No OroBoOp 20/ 77
Ne SI2.763330-HT.5232



http://ec.europa.eu/competition/antitrust/legislation/legislation.html
https://eur-lex.europa.eu/legal-content/BG/TXT/HTML/?uri=CELEX:32014R0316&from=EN
https://eur-lex.europa.eu/legal-content/BG/TXT/HTML/?uri=CELEX:52014XC0328(01)&from=EN
https://eur-lex.europa.eu/legal-content/BG/TXT/HTML/?uri=CELEX:52014XC0328(01)&from=EN

:CONNECTOR E—

2.1. TpaHcdep Ha TexHoOmnorus

3a npunaraHeTo Ha PernameHta € HeobxoguMMoO CcnopasymMeHueTo Aaa
npegswxga nNpeMuUHaBaHe Ha TEXHOMOrMsTa OT efHO npeanpuaTue KbM Apyro.
TpaHchepbT 0OMKHOBEHO Ce u3BbpLIBA Mo dopmaTta Ha NUUEH3NpaHe, C KOeTo
nMueH3oaaTendaT daBa Ha nuueH3ononydatenss NpaBoOTO [a W3NOf3Ba HEroBuTe
npaBa BbpXy TEXHONOrMs CpeLly 3annaliaHe Ha NIMLEH3MOHHO Bb3HarpaxaeHue.

2.2.Cnopa3ymeHue Mmexay ABe CTpaHu

PernameHTbT ObxBalla camo cnopasyMeHus 3a TpaHcep Ha TexHOnoruu
.Mexay ase npeanpuatmsa“. CnopasyMeHusiTa 3a TpaHCcdep Ha TEXHOMOIMN Mexay
noBeye OT ABe NpeanpuaTus He ca npegmeT Ha PIOTT.

2.3. PeuunpquM n Hepeuunpo4vHu cnopasymeHuns

PeuunnpoyHuTe crnopasyMeHus NpeacTaBnsiBaT crnopasyMeHust 3a KpbCTOCaHO
(HacpeLwHo) NUUEeH3NpaHe, NPU KOUTO NINLIEH3HUTE TEXHOMOMMU ca KOHKypupalm ce
TEXHONOrMM WnM  MoraT [da ObgaT M3MoN3BaHM 3a MNPOU3BOACTBOTO Ha
B3aVMHOH3aMeHsieMN MNPOAYKTM  (T.e. MNPOAYKTM, KOUTO Ce  KOHKypupar).
HepeunnpoyHo crnopasymeHue e cropasymMeHue, C KOETO CaMO efHa OT CTpaHuTe
NMULEH3Mpa CBOM MNpaBa BbpXy TEXHOMOMMS, WAM KoraTo MNpu  KPbCTOCAHO
N1uUeH3npaHe npaBaTta BbpXy NIMLEH3HUTE TEXHONOMMM HE Ce KOHKypupaT U He Morat
Aa 6baaT U3non3saHu 3a NPOU3BOACTBOTO HA B3aMMHO3aMeHsieMU NPOaYKTU.

2.4.loroBOpHU NPOAYKTU

3a pa nonagHaT B MPUIIOXHOTO MONe Ha pernamMeHTa, cnopasymeHusTa 3a
nuueHaupaHe Tpabea ga 6baaTt Cck4veHu ,C uen Npou3BOACTBOTO HA OOrOBOPHMU
NPOAYKTU®, T.e. NPOAYKTU, B KOUTO CE CbAbpKa SfiMLEeH3HaTa TEXHOMOMS U KOUTO
ca nNpous3BefeHN C rnpaBaTa BbpXy Hed. AKO CTpaHuTe ce Bb3abpXaT da uanonssaT
NUUEH3HUTe MnpaBa BbpXy TEXHOSIOrMsTa, TOBa O3HadaBa, 4Yye TexHororusta He e
M3nosi3BaHa 3a U3BbPLUBAHETO HA CTOMNaHCKa OAEeWHOCT, Nopagu KOeTo He ce nocTtura
noBuLlaBaHe Ha eeKkTuBHOCTTa. B TO3n cnyyan PernaMeHTbLT € HeNnpunoXxmm, Tbi
KaTo nMnceBa camMoOTO OCHOBaHME 3a rpynoBo ocBoboxaasaHe. [pu nuueH3npaHeTo
MeXay KOHKYPEHTU (paKkTbT, Ye CTpaHuTe He U3Nons3BaT JiMueH3HaTta TexXHOosorng
MOXe ga 6bae npusHak, Ye crnopasymMeHMeTo € NPUKPUT KapTen.

2.5.MparoBe Ha nasapHuUTe asanose

Mpn cnopasymeHuss Mexay KOHKypeHTU obwmsa nasapeH gan He OGuBa Aa
HagBuwasa 20% OT CbOTBETHUSA MNasap wunv nasapu. Korato cnopasymeHueTo e
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CKITIOYEHO MexXay HEeKOHKYPEHTU MasapHUAT AN Ha BcsKa OT cTpaHuTe He BuBa ga
Hagsuwana 30% Ha CbOTBETHMS Nasap unu nasapw.

2.6. TBbpAUN orpaHNYeHUsi BbpXy KOHKYpeHLUATa

UneH 4 ot PTOTT cbabpa CNUCHK C TBbPAUN OrpaHUYEeHUs Ha KOHKYpeHLUMsTa.
KaTeropusmpaHeTo Ha eQHO OrpaHMyeHve KaTto TBbPAO Ce OCHOBaBa Ha HeEroBute
XapaKTepUCTUKM MU ONuTa, KOWTO MOKasBa, Ye TakoBa OrpaHuMyeHue nouTu BuHaru
npouseexaa aHTUKOHKYPEHTEH edoekT.

— Tebpdu o2paHuU4yeHUs1 MexX0y KOHKypeHmu

CovrnacHo PIOTT He ca ocBobogeHW cnopasymeHusiTa, KOUTO MPSKO Unu
KOCBEHO, CAMOCTOATENHO NN B KOMBUHAUMA ¢ Apyr hakTopu, umaT 3a uen:

Ja orpaHu4ar cBo60aHOTO onpepensaHe Ha UeHUTe,

PEUUNPOYHO OrpaHMYeHne Ha MpoM3BOACTBOTO W OrpaHuMYeHne Ha
nuueHsogaTtens [na npovsBexaa, MW3nona3eankm cobcTBeHaTa Ccu
TEXHOIOrs;

Ja nocCTurHat pasnpegendaHeTo Ha na3apun n Ha KInneHTun, OCBEH ako He
€ U3NbJTHEHO HAKOE OT npeaBunaeHnTe U3KIN4YeHnA,

Aa orpaHmyat Bb3MOXHOCTUTE Ha CTpaHMTe Ada pasBuBaT cobcTBeHa
pa3BoOMHa U Hay4YHO-n3crnegoBaTencka JENHOCT.

— Tebpdu o2paHuUYeHUs1 MexX0y HEKOHKYpeHmu

He

ca ocBobogeHu cnopasymMmeHudTa, KOUTO TpAKO WM KOCBEHO,

CaMOCTOATESTHO U B KOMBUHaLUMs ¢ apyrum C*)aKTOpI/I, nmMart 3a ues:

Oa dukcupaT  UeHW, C  M3KMYEeHMe Ha cryyauTe  Korato
cropasyMeHneTo CcbObpXKa CMUCBbK C NPenopbyuTENnHU LEHU WK
Hanmara MakCUMarHW LEeHW Ha nuueH3ononyyaTenss OT CcTpaHa Ha
nuueHsopatensa. Cnopen Hacokute Tasu npakTMka He BoAW [0
dUKCUpaHN NN MUHUMAaNHU NPOOAXKHU LiEHW.

orpaHn4yeHna Ha nacmMBHUTE npo,ua>|<6m Ha nunueH3onony4yarterna 3a
onpeneneHn Tepnutopmn n KnneHTn, oCBeH Korato.

" OrpaHn4eHMeTo Ha nacuBHUTE rlpop,a>|<6|/| Cce OTHac4d 3a TepuUTopun
N KIMMeHTn, KOUTO Ca 3ana3eHn 3a JinueH3oaaTen4d,

" NMUEH30MoNy4YaTensaT ce 3agbiku [a Npou3Bexaa A0roBOPHUTE
CTOKM €[UHCTBEHO 3a COOCTBEHM HYXAMW, NPU YCroBMEe, Ye MOXe
[la M1 NpoJaBa KaTo Pe3epBHU YacTu;
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* NiMUEeH3oMnonyyaTensaT ce 3adbiPkM Ada npoaaBa  [AOroOBOPHUTE
NPOAYKTWU Ha onpedeneH KIMeHT KaTo MO TO3M HauuH My ce
OCUrypu anTepHaTMBEH OOCTaBYMK;

» ce 3abpaHn Ha nuueH3ononyyaTensa ga npogaea Aa npogaBa Ha
KpanHW KNUeHTN;

= Ce 3a6paH|/| Ha  JueHsononyyartend Ada npogasa Ha
HEOTOPU3NPaHnN ﬂ,I/ICTpVI6yTOpVI.

2.7.0pyru BUAoBe orpaHM4eHusi, KOMTO He ca ocBob6oaeHu oT PernameHTa
3a rpynoBo ocBoboxaaBaHe

- Cnopa3ymeHMﬂ, KOUTO CbAbpXaT 3adbJDKeHne  3a N3KNKO4YNTESTHO
JinueH3npaHe B Mnosi3a Ha JindeH3ogaTend Ha no,u,o6peH|/|s=|Ta Ha NnMueH3HaTa

TexXHosorus, BbBEOEHM  OT  JMuUeH3onosnyyartens nnm koraTto
nvueH3ononyyaTenaT paspaboTBa HOBU MPUMOXEHUS Ha NuUUEeH3vpaHaTa
TEXHONOorus

— CnopasymeHusi, KOMTO CbAabpXaT Knaysn, C KouTo ce 3abpaHsBa
OCMOpBaHETO MO agMUHUCTpaTMBEH unM cbaebeH pen Ha nNpaBoOTO Ha
WHTeneKkTyanHa CcoOGCTBEHOCT BbpPXy OOEKTW, npuTexaBaHu OT Jpyrarta
CTpaHa no cnopasyMeHMeTo

e V3knioyeHve: He npeactaBnsiBa orpaHUYeHMe BbPXY KOHKypeHuusiTa
Krnay3a 3a npekpaTsiBaHe AeNCTBMETO Ha Crnopa3yMeHMeTo, KoraTo C
Hero e 6una gageHa U3KMYMTENHA NULEH3WS U NMLeH3ononyyYaTensT
oCrnopu AeNCTBUTENHOCTTA Ha HSIKOe OT MPEXBbprieHUTe My rnpaBa Ha
MHTEnekTyanHa cobCcTBEHOCT.

— CnopasymeHusi, KOUTO Ca CKIOYEHW MeXOy HEKOHKYPEHTM U CcbObpXkar
NPsSiKO WM  KOCBEHO 3aAbiDKeHWe, OrpaHu4aBallo Bb3MOXHOCTTA 3a
nuueH3ononyyaTena ga u3nofseBa CBOUTE COOCTBEHM TEXHOMOMUW WUNu
orpaHvMyaBallo Bb3MOXHOCTTA 3a CTpaHWTe MO Chnopa3yMeHueTo fAa
M3BbPLUBAT Hay4YHomM3cregoBaTerncka U passorHa AeNHOCT, OCBEH ako TOBa
OorpaHu4yeHve He € KpanHo Heobxogumo, 3a ga 6bae npegoTBpaTeHo
pa3KpMBaAHETO Ha NIMLEH3HOTO HOY-Xay Ha TPETU CTPaHW.

B 3aknodveHne cnegBa pga ce nocoyn, ye EK wuma npaBo pa otrternu
Bb3MOXHOCTTa 3a npwunaraHe Ha rpyrnoBOTO OCBOOOXOaBaHe 3a onpeaeneHu
cnopasyMeHus, KOMTO Makap W dopManHo fa noKpmBaT WU3UCKBaAHUATaA Ha
PernameHTa, umMatT aHTMKOHKYPEHTHW nocrneanun HecbBMectuMmn ¢ un. 101,
naparpac 3 ot OPEC. lNogobHo oTTernaHe moxe fa O6bae M3BLPLIEHO U OT
HauMOHarneH opraH 3a 3alimMTa Ha KOHKYpeHUMATa KaTo HeroBOTO AeWCTBuE Le ce
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orpaHMyYM OO0 TepuTopusiTa Ha CbOTBETHATa AbpXaBa uneHka. PegHo e pga ce
oTbenexu, 4Ye pelleHusita, C KOUTO Ce MpPeyCTaHOBsIBa NpunaraHeTo Ha rpynoBOTO
ocBoboXaaBaHe MMaT AelcTBMe camo B ObaeLleTo.
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JIlnueHsnoHHU cnopasymeHus n uned 102 AOEC

Ldumumbp Unues

1. YneH 102 ot APEC

PrOTT He 3acdra Bb3MOXHOCTTa 3a naparnenHo npunaraHe Ha 4n. 102 ot
OPEC no oOTHOweHWe Ha crnopasyMeHusTa 3a TpaHcdep Ha TEXHOMOrmu.
Pasnopenbata Ha 4un.102 ot O®PEC 3abpaHsaBa Ha npegnpusaTve rocnoacTBallo
NoSIOXXEHWEe Ha nasapa, KakTo U Ha ABE Unv nosedve npeanpuaTns CbC CbBMECTHO
rocrnoAacTBallo MOSoXeHne, Aa npefoTeBpartsBaT, orpaHuyaBaT WM HapyliaeaT
KOHKypeHLUMsiTa Ha CbOTBETHUA Nasap.

FocnoacTBaLLOTO MONIOXEeHWe Ha AafeHo Npeanpusitue ce onpedenst karto
NONOXeHNe Ha MKOHOMMYECKa MOLL, C KOETO ce Mori3Ba TO M KOeTo My Mo3BoJisiBa Aa
npensiTcTBa NoAAbp)KaHeTO Ha AeNCTBUTENHATA KOHKYPEHLMS Ha CbOTBETHUS nasap,
KaTo My JaBa Bb3MOXHOCT Aa ce OAbPXW A0 ronsiMa CTeneH He3aBMCMMO OT CBOMTE
KOHKYPEHTM, OCTaBYMUMN UMK KyNyBayW.

Ot ppyra cTpaHa, ABe WK NoBe4ve NpeanpuaTns morat ga uMat CbBMECTHO
rocrnoAcTBallLo Mnono)eHue, 6e3 ga e HeobxoAMMO BCAKO e€OHO OT TAX Aa 6bae ¢
WHOMBMAOyanHO rocnoacTtBo. 3a pga 6baar  pasrmnexgaHn Kato  KONEKTUBHO
rocrnoacTeallu, npeanpuatTuata Tpsbea ga ca o6Bbp3aHM MO TakbB Ha4vWH, Ye Oa
nMart (B HSKOW OTHOLIEHUs1) obLLo noBegeHMe Ha Nasapa.

1.1. Popmu Ha 3noynoTpeba

Un. 102 ot OPEC nocoyBa HSAKOM OT HaM-4YeCcTO cpewaHute dopMU Ha
3noynotpeba C rocnoacTeallo MOMOXEHUe, Kato TAXHOTO u3bposiBaHe He €
n3dyepnaTesiHo:

— [Mpsiko Ny KOCBEHO HanaraHe Ha LieHW 3a MoKynka unu npogaxbta wnv apyru
HENOSAMNHN TbProBCKW YCIOBUS

MpeanpusTre ¢ rocnoacTeallo NoMnoXeHne, Bb3Non3earku ce OT curHaTa cu
nasapHa nosuuus MoXe fa Hanara Ha KnneHTuTe cu (TbpProBun NN KpanHu
notpebutenn) HebGnaronpuATHM 3a TAX TbProBckM Yycrnosuda. Han-vecTo
cpelaHnTe LeHoBM 3rioynotpebu ca HanaraHeTo Ha HeEOBOCHOBAHO BUCOKM
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nnn HeobOCHOBAHO HUCKM LEHW M UeHoBaTa npeca. B npaktukata cu no
nacnegBaHe Ha HeobOCHOBaAHO BMCOKM UM HEOBOCHOBAHO HWUCKU LieHU (T.
Hap. XMLWHUYECKO LeHoobpa3dyBaHe), ce M3non3ea noaxoda 3a CpaBHsIBaHe
Ha LeHaTa cbC cebeCcTOMHOCTTa Ha NPoAyKTa, KaTo 3a Lenta ce CbnocTaBs
obsBeHaTa npoJaxHa LeHa Ha npoaykTa C (akTMyeckuTe pas3xoau 3a
NPOM3BOACTBOTO M peanuaauusaTa my.

Mpeonpuatve C¢ rocnoacTBallO MOJIOXKEHWE € B CbCTOSIHAE Oa Hanoxu
pa3HoobpasHM No BUO HENOSINIHM TbProBCKM YCMOBUS Ha KIIMEHTUTE Cw,
KOUTO Te He Owmxa npuenu, ako umMalwle anTepHaTMBHO npeanaraHe Ha
cTokuTe unu ycnyrute. Kato npMmep 3a HanaraHe Ha HemnosifHW TbProBCKU
yCcnoBusi mMorat ga ce nocodat 3abpaHuTe 3a U3HOC U OrpaHuvMTenHuTe
ycrnosusi 3a npopaxba. Haun-4ecTo cpellaHo e HanaraHeTo Ha HernosifHM
TbProBCKM yCNOBMS B OTpacnuTe enektpo- W  TOMNMoeHepreTuka,
aBTOTpaHCMOpPT u Ap.

— OrpaHnyaBaHe Ha NPOW3BOACTBOTO, TbProBMUSTA U TEXHUYECKOTO pasBuUTHE
BbB Bpeaa Ha notpebutenute

Kato npumep 3a orpaHuMyaBaHe Ha MPOU3BOACTBOTO U TbproBusATa BbLB
Bpeda Ha noTtpedbutenute MoraT ga ce nocodvaT: OrpaHuUyYeHMeTo Ha
TbproBusiTa 4Ype3 CUCTEMU 3a CenekTMBHa AUCTpubyuusi, KOMTO He ca
HeobxoauMn Npu HopmariHata gucTpmbyumsa Ha NPoayKTa; 3agbiKeHusTa 3a
nokynka/npogaxba n OTCTBLMNKATE 3a NOSMNHOCT. Tyk nonaga Cblo U T.Hap.
»2aHIMMNCKa Knaysa”, 3agbihkaBalla Kynysaya ga OOoKnazBa BCsKa nosnydeHa
no-gobpa odpepTa 1 gasawa My nNpaBo Aa s NpuemMe, ako AOCTaBUYMKBLT HEe
npegocrtaBn cbwmuTte ycnosus. [pestomupa ce, 4ye knaysaTa Mma Cbluus
edeKkT KaTto Kray3auTe 3a EeKCKIy3MBWUTET, TbK KaTo npeanpuaTneTo C
rocnoacTBallo nosnoxeHuwe we TpsibBa ga Hamanu LeHUTe Cu €QUHCTBEHO B
cnyyau, Ye MMa pUCK Aa 3arydu KnneHTa.

Kato orpaHn4yaBaHe Ha TEeXHUYECKOTO pa3BnuTMe BbB Bpeda Ha
I'IOTpe6I/1TeJ'II/ITe MOXe pOa ce Mnoco4yYm orpaHm4aBaHeTo Ha AocTtbhna Ao
onpegeneHa TexXHONOrnA Nnn npendrcrBaHe Ha pa3BUTUETO HaA
TEXHOJ10I'M4YHa HOBOCT.

- ﬂpmnaraHe Ha pa3fnMyHn ycnosBmdA 3a €auH U Cbll, BUA [OOroBopum Mo
OTHOLWLEeHne Ha onpeageneHn napTtHbOpWU, MpPU KOETO Te Ce TMOCTaBAT B
HepaBHOIMPaBHO NOJIOXEHUNE KaTO KOHKYPEHTU

Tasan dopma Ha 3noynotpeba um3nckBa NbPBO Ada Ce [JoKaxe, 4e
CbNOCTaBAHNTE OOrOBOPM Ca egHaKkBu No cBosA Bu4. Ha BTopo msAcTo cnegga
Aa Ce YCTaHOBW, Y€ KOHTpareHTUTe Ha npeanpusiTueTo C rocrnoAcTBallo
MOMNOXEeHNe MO CpaBHSIBAHUTE OOrOBOPM Ca KOHKYPEHTM NMOMEXZy CU U Ha
nocnegHo MSACTO, Ye He ca Hanvue OOEKTMBHW NPUYMHM 3a PasfMyHOTO
TpeTupaHe.

To3un NpoekT ce u3nbHaBa ¢ (hrHaHcoBaTa nogkpena Ha EBponenckns
cbto3 no NporpamaTa 3a 06yvyeHne Ha HaUMOHanHU CbanMK No OroBoOp 26/77
Ne SI2.763330-HT.5232




:CONNECTOR E—

— [NocTaBsaHe ckn4YBaHETO Ha Jgorosopn B 3aBMCMMOCT OT NnoemMaHeTo OT
agpyrata CTpaHa Ha OONbJIHUTENTHU 3adblDKeHNUA Wi CKIYBaHE Ha
OOMbJIHUTENTHWN  OOroBopu, KOUTO TMO CBOA XapaKtep Win cCbrnacHo
obnyanHarta TbProBCKa npaktnka He ca CBbp3aHu C rnpegmeTta Ha OCHOBHUA
JOorosop umnun ¢ HeroBoTo U3nbJIHEHNE

KbMm TO3M BMA 3noynoTpeba ce BkNtoYBaT 0OBbp3aHUTE Npodaxon wu
nakeTHuTe npogaxbw, kato M B ABaTa cnyyad rOCMOACTBALLOTO
npeanpusaTre, KOeTo € C Nuaepcka Nno3vumsa Ha nasapa Ha eguHUs NPOAYKT,
ype3 obBbp3BaHe Ha npopaxbata My C Apyrus, ce CTpemMu fa 3acunu
no3vuMMTE CU Ha nasapa Ha MocnegHus, KaTto Mo TO3M HayMH yBpexaa
KOHKypeHTHaTa cpefa Ha To3u nasap.

1.2. BupoBe 3noynotpebure
B 3aBucmmocT ot Bnga cu 3noynotpebute morat ga 6baar:
— EkcnnoataTtuBHM 3noynotpebun

Kacae ce 3a noBegeHune, 4Ype3 KOETO ce M3BnM4aT Heob6OCHOBAHO BMCOKM
neyandbu, eaMHCTBEHO nopagu nuncata Ha edekTMBHA KOHKYpeHUMs Ha
nasapa. O6MKHOBEHO TOBa CTaBa Ype3 HanaraHe Ha HeoBOCHOBAHO BUCOKM
ueHa. EkcnnoaTtatmBHaTta 3noynoTpeba nma Bb3MOXHOCT [a yBpeau Hawn-
CEPUO3HO TBProBCKMTE MAPTHLOPM HA TrOCMOACTBALLOTO NpPeanpuatTve —
notpebutenn un pgocraBymun. [OKONKOTO obaye [pyrM yyacTHMUM ca
Bb3NPenaTCTBaHM ga HaBnss3aT Ha To3u nasap, nopagu obBbp3aHOCTTa Ha
AOCTaBKUTE C NPeanpuaTMEeTO C FOCMOACTBALWO MOMOXEHME, CbLLeCcTBYBa
Bb3MOXXHOCTTA 3a yBpeXaaHe 1 Ha NoTeHuuanHaTa KOHKYpeHLUms.

— CTpyKTYpHU (M3KNtOYBALLM OT nasapa) 3noynotpedbu

Toan BuA 3roynoTpedbu HsamaT 3a Len Mpsko M3BNMYaHe Ha nedanba ot
MKOHOMMUYECKaTa MO3vMUUs Ha edHO Npeanpustue, a OTCTpaHsiBaHe Ha
KOHKypeHTUTe oT nasapa. OTTyk crneasa, Ye To3u BMA 3roynotpeba yBpexaa
OCHOBHO KOHKYPEHTUTE, Tbii KaTo He e Haco4yeHa NpsKo KbM noTpebuTtenuTe
M OocTaBuMuuTe. B 3aBMCUMOCT OT BUAa Ha M3TNackBaHe Ha KOHKYpeHTUTe
OT nasapa W3Kn4BalMTe 3roynoTpebn ce pasgensaT Ha OBa OCHOBHU
noasuaa, a UMEeHHO HELIEHOBU U LLEHOBM.

e HeleHoBM nsknoYBaLLy 3roynoTpebu:

* 0bOBbp3BaHe Ha AOCTaBKUTE Ha edHa CTOoKa C Apyra, AOCTaBsHU
OT nNpeanpuATUETO C roCnoACTBaLLO MOSIOXKEHWE, MPU KOETO
rocrnoAcTBaLLOoTO NpeanpusaTve NpuHyXxaaea noTpedbutenvTe Ha
AafeH NpoAdykT Aa npuaobusaT u apyr NpoaykT. Mo To3n HauuH
npeanpuATMETO UEenu ga paswupu nasapHata cu cuna oT
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nasapa, Ha KOMTO MMa rocrnoAcTBaLlO MOSIOXEHWe U Ha nasapa
Ha 00BBbP3aHUSA NPOAYKT;

® OTKa3 OT AO0CTaBKa Ha NpoAyKT Ui ycnyra.

Han-o6wo oTka3uTe Ha QOCTaBKa ce cBexaaT OO0 OTka3 aga ce
AO0CTaBn CTOKa Uinun Aa ce npeaocrtaBun ycriyra Ha CbuieCtByBall
peaneH KINneHT wuin OTKa3 [da Ce€ BCTblM B [OOMOBOPHU
OTHOLLEHMS C NOTeHUManeH 6baeLy KNMeHT.

3a pga O6baoe kBanuduuMpaH OTKa3bT 3a [OCTaBKka KaTo
3noynoTpeba cneaBsa ga ce gokaxe, ye e Hanuue obekTuBHa
Bb3MOXXHOCT 3a TakaBa [AOCTaBKa, KakTO M HamMepeHue Ha
rocnoacTBalLoTO npeanpuaTue ga OTCTpaHu OT nasapa CBOW
KOHTpareHT, KaTo pe3ynTaTbT OT TOBa yBpexaaHe HacTbnBa Ha
nasapa, Ha KOMTO NOCNeaHUsa OCbLLECTBABA AEMHOCTTa cu. Tyk
crnegBa ga ce oTbenexu, Ye BMUSHNETO BbpXYy OEMHOCTTa Ha
KOHTpareHTa crnegpa ga 6bae 3HauMmo, kato 6e3 gocrtaBkaTa
Ha CbOTBEeTHaTa CToKa/ ycrnyra CbWuAT OM m3nutan cepuosHu
3aTpyAHEHMS NPU OCbLLECTBSABAHE Ha AeNHOCTTa CW.

TakbB € cny4aar, KoraTo COOCTBEHMK Ha CbLUECTBEHO
CbOpbXeHNe HeobOCHOBaHO OTKa3Ba OOCTbM A0 HEro, KaTto
TOBa BOAM OO W3KPUBSABAHE Ha KOHKypeHTHaTa cpefa Ha
nasapa, Ha KOMTO onepupa NoTpebuTensaT Ha CbLOPBXKEHUETO.
Bb3MOXHO € ga ce CTUrHe Jopuv 4O OoTnagaHeTo My OT nasapa,
AOKOMKOTO 6€3 M3MoN3BaHEeTO Ha CbLLECTBEHOTO CbOPBLXEHMEe
TOW He BU MOIrbi Aa ynpaXkHsiBa CBOSITA CTOMaHCKa LEVHOCT.

e LleHoBM M3KnOYBaLLM 310yNOTPEdU

Mpumep 3a usknoyBawa ueHoBa 3noynotpeba e ueHoBaTa npeca
(cBMBaHe Ha Mapxa), NpuM KOATO TOCMOACTBALLOTO npeanpuaTne
Hanara HeoDOOCHOBAHO BMCOKM LIEHWM Ha MPOAYKT WM ycryra Ha
nasapa Ha efgpo Ha CBOM KOHKYPEHTM Ha nasapa Ha gpebHo. Te, oT
CBOSl CTpaHa, He MoraT fa npeanoXart Ha KpanHUTE CU KITMEHTU LEHN
Ha nasapa Ha gpebHo, KOUTo Bmxa GUNN KOHKYPEHTHU C LeHUTEe Ha
ApebHo Ha NpeanpuATMeTo C rocnoacTBaLlo NnosioxeHne (Ha nasapa
Ha egpo). [pyrm BuOoBe LEHOBWM W3KMNOYBALUM 3noynoTpebu ca
BbBEXOAHETO Ha OTCTBLMNKM 3a JNOSANHOCT, KakToO M 0OBbP3aHOTO
npegnaraHe Ha [Ba WNW NOBeye MNpoAyKTa, npeanaraHn ot
rocnoAcTBaLLOTO NpeanpusTue.

Kato egHa OT HaW-4YecTo cpellaHuTe LeHoBW 3noynotpebu cnegpa
Aa 6bae NOCOYEHO T. Hap. ,XMWHUYECKO LeHoobpasyBaHe”. Tasu
nasapHa cTpaTerms BKMAYBa KpaTbK nepuod, B KOWTO
rocnoAcTBaLLOTO NMpeanpuaTue ocblUecTBaABa Npoaaxbu Ha 3aryba
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(MHOro 4ecTo Ha uUeHa nog cebecToOMHOCT), C uen ga ce uartnackart
KOHKYPEHTUTEe OT nasapa unu ga ce obeskypaxkaT HOBU KOHKYPEHTU
OT HaBNu3aHe Ha TOo3M nasap. Llenta Ha ToBa noBedeHue, cneg
nocTUraHe Ha ropHus pesynTtaT, € ga ObaaT peanusvpaHu no-
ronemu nevyantbu 4Ypes pA3KO 3aBULLIABAHE Ha LiEHUTE Npu ycroswue,
4ye nocnegHUTe He Byxa MOrnu Aa ce NoBuLLIAT, ako Npeawn ToBa He e
N3BBbPLLUEHO XULLHNYECKOTO MM HaMansBaHe.

HeobxogMumMo e pfga ce npaBu pasnuka Mexay XMLHWYECKOTO
LeHoobpa3yBaHe W LeHoBaTa MOMMTMKA Ha MPeanpusaTusita, KosTo
ce Bnusie OT TbPCEHETO W npeanaraHeTo, U 3a KOSTO € TUMWUYHO U
HOpManHO CBafsiHETO Ha LEHU C Len NpuBNUYaHe Ha KIMEHTW.
PasnukaTta ce cbCToM B TOBa, Ye B MbpBUS Cryyal Ypes3 YMULLNEHO
cBarnsiHe Ha LeHun u npoaaxba Ha 3aryba ce Lenu U3TnackBaHeTo Ha
KOHKYPEHTM OT nasapa, AoKaTo BbB BTOPWUSI Cny4yal Lenta e npsiko
NPUBMMYaHE Ha KIMEHTUM CbC 3aKOHHW CpPeAcTBa M HanuuMe Ha
KOHKYpeHLMSI.

OcHoBHaTa pasnuka MeXxay XWULLHUYECKOTO LeHoobpasyBaHe, KaTo
dopma Ha 3noynoTtpeba ¢ rocnoAacTBaLLo MNONoXeHne 1 npogaxodarTa
Ha onpegeneHo KonM4YecTBO CTOKU MK ycnyri nog cebecTonHocT 3a
onpefeneHo Bpeme, KaTo opma Ha HenosiiHa KOHKYPEeHUus, ce
CbCTOM B NasapHaTa NO3MUMsi Ha HapywuTenss U CcTeneHTa Ha
Bb34ENCTBME BbPXY KOHKYPEHUMSITA Ha nasapa.

1.3.CbLwecTBEHO CbOPbXKEeHue

CblLLECTBEHO CLOPBXEHME € CbOPBXEHME, OOCTbMBLT OO KOETO € OT 0coBeHo
3Ha4YeHne 3a Bb3MOXHOCTTA Ha Apyro npeanpusTve ga OCblUecTBABA CTOMaHCKa
AenHocT. CbOpbXEHMETO € CbLECTBEHO, KOrato € M3KMYUTENHO TPyaHO Aa 6bae
n3rpageHo HaHoBo. CbrnacHo AOKTpMHAaTa 3a JOCTbN A0 CbLUECTBEHO CbOPBKEHUE,
BCEKW CTOMAHCKM CyOEeKT, KOMTO MMa rocnoacTBallo MosfoXeHue nog dopmarta Ha
KOHTPO&T  BbpXy T.Hap. ’CbLECTBEHO CbOPbBLXEHWe” /MHCTanauus  unu
WHpacTpykTypa, ©e3 [oCTbn A0 KOATO KOHKYpeHTuTe He ©Ouxa mornm aa
nNpefoCTaBAT YCIyrn Ha CBOUTE KIMEHTW/, € ANbXeH [a OONYCHe KOHKYPEeHTUTEe cu
A0 TOBa OCHOBHO CbOPBXEHWME, OCBEH aKO OTKasbT He MOXe fa O6bae OTkasaH no
0BEKTUBHM NPUYNHW.

Mo npaBuMNoO y4YacTHUMUUTE Ha nasapa, He3aBMCMMO OT CBOSATa MasapHa MoLL,
MoraT cBo60HO [a U3bupaT cBoUTEe CbKOHTpareHTu. B onpeaenenn cnydau, obave,
roCrno/CTBalLOTO NpeanpusaTne Moxe Aa 6bAe 3aAbIPKEHO Oa CU CbTPYOHWUYM CbC
CBOUTE KOHKYPEHTU UMW KIMEHTU KaTo UM MpeaocTaBu AO0CTbM A0 CbLIECTBEHOTO
CbOpPBbXEHME, KOETO eKcnroaTvpa. Taka Hanpumep ernekTpopasnpeaenutenHata
MpeXa € CblUECTBEHO CbOPBLXEHME 3a BCEKM NpoM3BOAUTEN U TbProBeL Ha
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enekTpuyecka eHeprus. B cnydan ye EPI1 oTkaxe fa npucbegmHn nponsBoguTes Ha
erl. eHeprusa KbM enekTpopasnpegenurenHaTa cm Mpexa, He MoXe [ia ce O4akBa, ye
Npou3BOAMTENAT LWe uU3rpagm CBOS MNaparnenHa enekrpopasnpegenurenHa Mpexa,
3a fja npogasa ern. eHeprus.

2. NMpaBoTO Ha MHTeNeKTyanHa co6CTBEHOCT U AOKTPMHATa 3a
AOCTbN A0 CbLLECTBEHO ChOPBLXEHUe

lMpaBoTo Ha uHTenektyanHa cobcteeHocT (MC) gaBa mnsknounTENHM npaea Ha
HeroBus nputexarten ga uanonssa obekta Ha WHTenekTyanHa cobCTBeHOCT, Aa
3abpaHn n3nonsBaHeTo My OT TPETU Nnuua, Aa ce pasnopexga ¢ Toea npaso. OT
cbaebHa npaktnka Ha Cbaoa Ha EC moraT ga 6baaT m3BegeHun obcTtosTencreara,
npu KOUTO OTKa3bT Aa ce OTCTbNM noni3BaHeTo Ha npaeBo Ha WC npeacraensiea
HapyweHue Ha yn. 102 ot ,EI,CDEC8, a UMEHHO:

— CTokaTa unu ycnyrata, OO KOMTO € OTKasaH AocTbh, Tpsibea aa 6baat
Hanexalln 3a OCbLLEeCTBABAHETO HA CTOMaHCKa A4eNHOCT Ha CBbp3aH nasap.

Tyk cnegBa ga ce OTroBOpW Ha BbMpoca Aanu XenaHuTe CTOKU U YCIyrn He
moraT ga Obaar 3akyneHum OT Apyr AocTaBymk, 06e3 3HadeHne panu
yCrioBusiTa 3a 3akynyBaHe npu Hero duxa ounu no-HeusrogHu. Cneasa aa ce
n3crnegsa CblIO Aany Ha nasapa He ce npegnarat CTOKW, KOUTO MoraT aa
3aMeHSIT Te3u, KOMTO ca npegnaraHu OT NPeanpuUsiTMeTo C rocrnoacTBallo
NonoXeHne, KakTo M ganu He 61 morna ga ce paspaboTu anTepHaTMBa Ha
cbuiecTByBawmTe obektn Ha UC.

— OTKa3bT orpaHM4yaBa Bb3MOXHOCTUTE 3a pa3paboTBaHETO Ha ,HOB NPOAYKT.

To3n Kputepuin ce npunara eouMHCTBEHO B MPOM3BOACTBATa CBbP3aHU C
n3nona3eaHeTo Ha npaea Ha NC. MNpuHYauTENHOTO NULEH3NPaHe He MOXe Oa
ce M3nonsBea, 3a Aa ce npousBexaaT CbLUUTE CTOKM U YCNYrM KaTo Te3n Ha
nputexartena Ha npaesata Ha WC. HoeuTe cTtokm u ycnyru Tpsabea ga
OTroBapsT Ha noTpebutenckoto TbpceHe. OTka3bT He GmBa Oa Bpeau Ha
notpebutennte, kKaTo orpaHn4yaBa TEXHUSA N36OP Ha CTOKM M YCIyrL.

B nenoto MaiikpocodT cbAbT NOCTaHOBSABA, Ye MpeLieHKaTa 3a ,HOBOCT" He
MOXe [a ce OCHOBaBa €AVMHCTBEHO Ha BBHIUHWA BMA Ha npoaykta. OT
3HayeHVe e [a ce nMpeLeHN [OanuM OoTKasbT He 6K  Bb3geicTBan
OrpaH1YaBaLLo BbpXy TEXHUYECKOTO pa3suTue.’

8 Bx. [lena Ha Cbaa Ha EC C-241/91 P and C-242/91 P, RTE and ITP v. Commission (Magill), peno
C-418/01 r., IMS Health v. NDC Health n peno Ha O6wma cba T-201/04, Microsoft v. Commission

9Jlleno Ha Cbaa Ha EC T-201/04, Microsoft v. Commission; http://curia.europa.eu/juris/liste.jsf?num=T -
201/04
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— OTKasbT ga ce NpedocTaBy NIMLEH3 € B CbCTOsSIHME Aa NPpeMaxHe yCroBusiTa
3a KOHKYpeHUMs Ha CBbp3aHus nasap.

Heobxoaumo e fa ce onpenenstT ABa CBbp3aHu nasapa: nasap, Ha KOMTO
NpeanpuaTUeTO C TOCMOACTBALLO MONIOXKEeHWe npeanara CBOS NPOAYKT,
3almTeH ¢ npasa Ha VIC; 1 nasap, Ha KOWTO onepupa y4acTHUK, xenaew, aa
nonsea npaBaTa Ha WHTeneKkTyanHaTa COGCTBEHOCT Ha rocrnoAcTBalloTO
npeanpusTue.

Hannuneto Ha KOHKypupaln ce npeanpusiTuss Ha CBbp3aHus nasap He e
AoCTaTbyHO, 3a Aa ce o6ocHoBe oTka3. OpraHuWTe No KOHKypeHuust Tpsibea
[a W3BbpLUAT OLEHKA Ha pucka W TaAxHaTta Hameca He GuBa Oa 6bae
oTnaraHa 0 NMbIIHOTO NpemMaxBaHe Ha YCIOBUSATA 3@ KOHKYPEHLS.

— OTKa3bT He MOXe ga bbae 06eKTMBHO 0OOCHOBAH.
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Competitive Restraints and Unilateral Exploitation of
IP Rights (Art. 102 TFEU)

Amandine Leonard

1. Introduction

Conceptually Intellectual Property Rights (IPRs) and competition law appear to
be at odds. The former grants temporary monopolies to right holders while the latter
protects and encourages market competition.

IPRs are particularly important for the knowledge economy and for innovation.
They may act as incentive for individuals and companies to invent and to invest in
research and development (R&D) if they are assured that they can obtain exclusivity.
However, the grant of exclusivity may contain risks related to monopoly powers for
(1) consumers and (2) other players on the market.

The tension between the two legal disciplines arises when competition
enforcers believe that IP law is overprotective because it enables behaviour which
unduly undermines effective competition and has an adverse impact on consumer
welfare.

Competition law intervention may be seen as a tool to redress the balance in
specific circumstances. The principles which underpin such interventions, and how
the balance is to be struck, are nonetheless the subject of some debate.

Overall: there is a need to ensure a balanced framework between exploitation of
IPRs and competition law but it is clear that right holders should refrain from
engaging in abusive anticompetitive practices which may threaten effective
competition on the market and/or lead to consumer harm.

To strike that balance, the European Commission relies on traditional
procedures for the enforcement of Art 101 and 102 TFEU:
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— Regulation 1/2003 on the implementation of the rules on competition laid
down in articles 101 and 102 TFEU. Available at: https:/eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:32003R0001

— Regulation 773/2004 relating to the conduct of proceedings by the
Commission pursuant to articles 101 and 102 TFEU. Available at: https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32004R0773

2. Article 102 TFEU

Article 102 TFEU (ex Article 82 TEC)

Any abuse by one or more undertakings of a dominant position within the
internal market or in a substantial part of it shall be prohibited as incompatible
with the internal market in so far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

a) directly or indirectly imposing unfair purchase or selling prices or other unfair
trading conditions;

b) limiting production, markets or technical development to the prejudice of
cONsumers;

c) applying dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage;

d) making the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to
commercial usage, have no connection with the subject of such contracts.

To be used with: Communication from the Commission — Guidance on the
Commission's enforcement priorities in applying Article 82 of the EC Treaty to
abusive exclusionary conduct by dominant undertakings

REMARK:

— It is very important to note that holding an IPR does not necessarily confer
market power or the significant market power required to support finding of
dominance (Parke, Davis & Co. C24/67'°, 1968).

— IPR are not per se monopoly rights.

10 Judgment of the Court of 29 February 1968, Parke, Davis and Co. v Probel, Reese, Beintema-
Interpharm and Centrafarm, Case 24-67. ECLLEU:C:1968:11. Available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61967CJ0024
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It is necessary to show that a case present “exceptional circumstances” for
the rules of competition law to apply.

The Court of Justice of the European Union (CJEU) has developed a long
line of cases in order to determine when and whether an IPR holder abuses his
dominant position under Art 102 TFEU and what “exceptional circumstances” may

mean.

For tying/leveraging practices, see:

Judgment of the Court of First Instance (Second Chamber) of 12 December
1991, Hilti AG v Commission of the European Communities, Case T 30/89.

For abuses from collective management society of IPRs, see:

Judgment of the Court of 27 March 1974, Belgische Radio en Televisie and
société belge des auteurs, compositeurs et éditeurs v SV SABAM and NV
Fonior, Case C-127/73.

Judgment of the Court of 13 July 1989, Ministere public v Jean-Louis
Tournier, Case C-395/87.

Judgment of the Court of 13 July 1989, Francois Lucazeau and others v
Société des Auteurs, Compositeurs et Editeurs de Musique (SACEM) and
others, joined cases 110/88, 241/88 and 242/88.

Judgment of the Court (Fourth Chamber) of 11 December 2008, Kanal 5 Ltd
and TV 4 AB v Féreningen Svenska Tonséttares Internationella Musikbyra
(STIM) upa, Case C-52/07.

Judgment of the Court (First Chamber) of 3 March 2011, AG2R Prévoyance
v Beaudout Pére et Fils SARL, Case C-437/09.

For refusal to license, see:

Judgment of the Court of 6 April 1995, Radio Telefis Eireann (RTE) and
Independent Television Publications Ltd (ITP) v Commission of the European
Communities, Case C-242/91 P.

Judgment of the Court of First Instance (Second Chamber, extended
composition) of 12 June 1997, Tiercé Ladbroke SA v Commission of the
European Communities, Case T-504/93.
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— Judgment of the Court (Sixth Chamber) of 26 November 1998, Oscar
Bronner GmbH & Co. KG v Mediaprint Zeitungs- und Zeitschriftenverlag
GmbH & Co. KG, Mediaprint Zeitungsvertriebsgesellschaft mbH & Co. KG
and Mediaprint Anzeigengesellschaft mbH & Co. KG, Case C-7/97.

— Judgment of the Court (Fifth Chamber) of 29 April 2004, IMS Health GmbH &
Co. OHG v NDC Health GmbH & Co. KG, Case C-418/01.

— Judgment of the Court of First Instance (Grand Chamber) of 17 September
2007, Microsoft Corp. v Commission of the European Communities, Case T-
201/04.

Test: Methodology of 102 TFEU — Antitrust defense for ‘refusal to license’
- Prerequisite: ‘exceptional circumstances’

a) Dominant position? Not automatic

b) Definition of potentially affected market?

c) Abuse/ harm to effective competition? Case-by-case assessment

d) Sanction? Compulsory license on reasonable terms

To determine if there is an ‘abuse’ (under c)), Courts must consider the following
elements:

1. Is the product/service or IP “indispensable” (i.e. to have access to the product,
service, or IP is indispensable to a business to function in a market)?

2. Is there an emergence of a new product for which there is consumer demand?
And/or is there a limitation on technological development from another
business on the market?

3. Can the right holder legitimately justify his refusal to license? (e.g. defense
based on incentives to innovate and invest in R&D)

4. Is there an elimination of competition on the market? (secondary market or
elimination of all effective competition)?

For misrepresentation of information before a public agency in order to
obtain an IPR, see:

— Judgment of the Court (First Chamber), 6 December 2012, AstraZeneca AB
and AstraZeneca plc v European Commission, Case C-457/10 P.

For bringing legal proceedings, see:
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— Judgment of the Court of First Instance (Fourth Chamber, extended
composition) of 17 July 1998, ITT Promedia NV v Commission of the
European Communities, Case T-111/96.

— Judgment of the General Court (Seventh Chamber) of 13 September 2012,
Protégé International Ltd v European Commission, Case T-119/09.

In such cases, since bringing legal proceedings is a fundamental right protected
under Art 6 of the European Convention of Human Rights (ECHR — “Right to a fair
trial”), it is necessary to show that “wholly exceptional circumstances” are present.

The Court developed a strict test of abuse with 2 cumulative criteria: an abuse
cannot be characterized unless a dominant undertaking files a lawsuit:

1. Which cannot reasonably be considered as an attempt to establish its rights
and can therefore only serve to harass the opposite party (= manifestly
unfounded) and;

2. Which is conceived in the framework of a plan whose goal is to eliminate
competition (= the aim is to eliminate competition)

For bringing legal proceedings in order to obtain a prohibitory injunction
or the recall of infringing products in case of Standard Essential Patents
(SEPs) and Promise to license under Fair Reasonable and non-Discriminatory
(FRAND) terms, see:

— Judgment of the Court (Fifth Chamber) of 16 July 2015, Huawei
Technologies Co. Ltd v ZTE Corp. and ZTE Deutschland GmbH, Case C-
170/13.

— See also: Chapter “Injunctive Relief for Holders of Standard Essential
Patents (SEPs), Fair Reasonable and Non-Discriminatory (FRAND)
Licensing Terms and the Role of Standard Setting Organizations (SSO)”
below

3. Conclusive Remarks
Important standards for the CJEU and the Commission: need to ensure an efficient

competition on the merits in light of consumer welfare.

x4k To3u NpoekT ce n3nbiHgaBa ¢ hnHaHcoBaTa nogkpena Ha Esponenckns

* * cbto3 no NporpamaTa 3a 06yvyeHne Ha HaUMOHanHU CbanMK No OroBoOp 36/77
*

* o X Ne SI2.763330-HT.5232



http://curia.europa.eu/juris/liste.jsf?language=en&num=T-111/96
http://curia.europa.eu/juris/liste.jsf?num=T-119/09&language=EN
http://curia.europa.eu/juris/liste.jsf?num=C-170/13
http://curia.europa.eu/juris/liste.jsf?num=C-170/13

:CONNECTOR o constantorojet eu

Question for courts is essentially whether the exclusionary conduct of an IPR holder
will foreclose as efficient competitors and cause consumer harm in the form of higher
prices or lower output.

4. Difficulties in the Relation between IP and Competition Law

On the one hand, the contribution of IPRs to innovation and economic welfare is
important, therefore to grant compulsory licenses (in particular in case of refusal to
license) as remedy to breach of competition law may be a disincentive to innovate for
some IPR holders. On the other hand, to engage in strategies which may “block”
innovation and R&D of other players or leads to excessively high prices may prevent
follow on and cumulative innovation.

5. Future concerns?

— JRC Science for Policy Report: Patent Assertion Entities in Europe: Their
impact on innovation and knowledge transfer in ICT market (2016). Available
at:

https://ec.europa.eu/jrc/en/publication/eur-scientific-and-technical-research-
reports/patent-assertion-entities-europe-their-impact-innovation-and-
knowledge-transfer-ict-markets

— Unitary Patent Package. All documents available at:

https://ec.europa.eu/growth/industry/intellectual-property/patents/unitary-
patent_en
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OHnaunH pasnpocTpaHeHUue Ha uucppoBo
CbAbpXaHue

Ldumumbp Unues

1. ABTOpPCKUTE NpaBa B KOHTEKCTa Ha NPaBOTO Ha KOHKYpeHUUsTa

O6ekT Ha aBTopckoTo npaBo (All) e BCAKO Npou3sBedeHue Ha nutepaTtypara,
N3KyCTBOTO M HayKaTa, KOeTo e pesyntaT Ha TBop4decka AaenHocT. All nma 3a uen ga
HacbpyaBa TBOPYECKMS NpoLec U Aa ocurypsisa cnpasegnmBo Bb3HarpaxaeHve Ha
TBOpUMTE W aBTopuTe. ABTOPBLT WMMa WU3KIIYMTENHOTO MpaBO Ada M3Monsea
Cb3[afdeHOTO OT Hero npou3BefeHne U a paspellaBa WU3non3BaHeTo My OT Apyru
nvua. ABTOPCKOTO MPaBO CbAbpXa HEMMYLLECTBEHM U MMmyLlecTBeHn npasa. Cpea
BMOOBETE WMYLLECTBEHW nMpaBa Ha aBTopuTe nonagaT Bb3Npou3BexaaHeTo,
pasnpocTpaHeHMeTo UM nNybnuYHOTO nNpeacTaBsHE UMM U3NbIIHEHWE  Ha
npon3BeneHNETO.

PasnpocTpaHeHMeTo Ha CbAabpXXaHne, KOeTo € 3allMTEeHO OT aBTOPCKOTO NpaBo
N cpoaHuNTe My NnpaBa, BKMYMTENHO KHUMM, ayaAMOBU3YyanHN NPOAYKUUN U 3anMcaHa
My3uKa M CBbP3aHUTE C TAX YCNYru, U3UCKBAT PasfINYHUTE HOCUTENMN HA aBTOPCKO
npaBoO U CPOAHUTE MY MpaBa, KaTo aBTOPW, U3MbIHUTENW, NPOAYLEHTU U U3gaTenu,
Aa nuueH3upar npasaTa cu.

1.1. KOHKypeHTHO-NpaBeH aHanu3 Ha aBTOPCKOTO NpaBo

ABTOpCKkUTE npasa MoraT da BnAs3aT B NPOTUBOPEYMEe KakTo C MpaBOTO Ha
KOHKypeHUMsiTa, Taka U CbC CBODOAHOTO ABMXEHWE Ha CTOoKM 1 ycnyru. Cneaea ga
npunoMHum, 4ve un. 101 ot OPEC 3abpaHsaBa pasnpedensiHeTo Ha nasapu u
KNWEHTU, BKIOYMTENHO KOraTo OrpaHuyeHusita ca BepTuKanHu — crydyauTe Korato
npeanpusaTMsaTa U3BbpLUBAT CTOMaHCKa AEWHOCT Ha pasnuyHn nasapu, T.e.
npeanpuaTUsaTa He ca KOHKYPeHTW. Te3n npakTUKM nonagaTt B CnMCbKa Ha T.Hap.
TBBbPAM OrpaHNYEHNA Ha KOHKYpEeHUMATA.

BepTukanHo cnopasymeHue e cropasymMeHue wMexay [ABe WM noBeye
npeanpusaTsi, KOUTO  OCbLUECTBSIBAT  OEWHOCT Ha  pPasfUMYHO  HMBO B
npoussoAcTBeHaTa Bepura u guctpubytopckata Mpexa, U ce oTHacs 4o YCroBusTa,
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npu KOUTO CTpaHUTe MoraT Aa 3akynyBaT, NpoAaBaTt Unu npenpoaaBaT onpeaeneHn
CTOKM M ycnyrn. Mo NpuvHUMN BepTUKanHUTE OrpaHuMYeHus BpeasiT No-Manko Ha
KOHKYpeHUMsiTa OTKOSIKOTO XOpPWU3OHTanHuTe. Bbnpekn ToBa, TBbPAE YECTO TEXHUAT
edbekT Boan 4o pa3npobsBaHeTO Ha BbTPELLHMSA Nasap Ha HauuoHanHu nasapu.

Al npusHaBa Wu3KMOYUTENHU npaBa. Hawn-4yecTo pas3npoCTpaHEHWEeTO Ha
CbAbpXaHue, 3alMTeHO OT aBTOPCKOTO MpPaBO Ce OCbLECTBsIBA Bb3 OCHOBAaTa Ha
U3KITIOYUTENHO NULEH3NpaHe Npu yCroBuaTa Ha TeputopmarnHa usknovmtenHoct. OT
KOHKYPEHTHO-NpaBHa rrnegHa Tovka TO3W BWA pPasnpoCTpaHeHMe MOoXe pnda ce
onpeaenu Kato U3KNIYUTENHA ANCTPUBbYLMS — NpUTEXaTenaT Ha aBTOPCKN nNpasa ce
cbrnacsBa Qgfa Jage npaBata 3a  pas3npoCcTpaHEeHMe camMo Ha  eauH
nuueHaonony4aten 3a KoHKpeTHa Teputopus. CbLEBPEMEHHO, B NULEH3MOHHOTO
cnopasymeHne OBuMKHOBEHO ce  3abpaHsiBa Ha  pasnpocTpaHuTena ga
pasnpocTpaHsiBa NULEH3NPAHOTO CbAbpXaHWe W3BbH HeroBata TepuTopusi, Tbi
KaTo no TO3M HayuH 6wm Haensa3bn B APYyrM Teputopuun, onpeferneHn 3a
naknounTenHn. C uen ga ce rapaHTupa eqpekTMBHOTO 3a4nTaHe Ha TepuTopuanHara
N3KITIOUYMTENHOCT, HOCUTENUTE Ha NpaBa YecTO BKMOYBAT Knay3u B JIMLEH3NOHHUTE
CW [OroBOpu, C KOUTO ce 3abpaHsiBa M3MON3BaHETO Ha CbAbPXAHWETO W3BLH
TepUTopUATa, 3a KOATO pasnpocTpaHMTennTe nputexasaTt nuueH3. OT KOHKYPEHTHO-
npaBHa rnegHa Todka TO3M MOAEN Ha pa3npoCTpaHeHne narnexaga Kkato Krnacudecka
dopma Ha pasnpegensiHe Ha nasapu, CBbp3aHa C HeAoMNyCKaHeTO Ha Apyru
pa3npoOCTPaHUTESNIM KaTO KOHKYpeHTU.Taka Hanpumep, pa3npocTpaHeHNETo Ha UM
3a [JageHa Teputopuss He Moxe pfa ©Obae [[adeHo Ha ABama  OTAesHu
pasnpocTtpaHuTenn. Mo TO3M HaynH ce enMMUHMPa Bb3MOXHOCTa 3a BCSKakBa
LeHOBA KOHKYpPEHLMS.

1.2. loKTpMHa Ha n34yeprnBaHeTo

JloKTpUHa Ha n34yepnBaHETO e MpaBumno, criopen KOeTo crnef KaTo CTOKUTeE,
CcbAbpxalum npasa Ha NIC, GbaaTt nycHaTu Ha nasapa fIMYHO OT NPaBOHOCUTENS UMK
C HEroBO Cbrnacue, ABWMXEHMETO MM B paMKUTE Ha BbTPELUHUS Masap He MoXe
noseye ga 6bae orpaHuyasaHo. Mpy MbpPBOHAYaNHOTO MycKaHe Ha CTOKUTE Ha
nasapa, npaBOHOCUTENMUTE MNOMy4YaBaT CBOETO Bb3HArpaKaeHue 3a aBTOPCKUTE CU
npasa. Ta3u gokTpuHa e 6una manonssaHa ot Cbaa B Jliokcembypr'!, 3a ga He ce
No3BOIsIBa HA NPABOHOCUTENNTE Aa OrpaHnYaBaT CBOGOAHOTO ABMKEHWE HA CTOKU B
paMKUTe Ha BbTpelHNs nasap. M3knouutenHute npaBa 3a pasnpocTpaHeHue ce
n3yepneat ¢ nMbpeaTta npogaxta. To3u NpPUHUMN 3acsra eaAMHCTBEHO (PU3UYECKUAT
HOCUTEN Ha aBTOPCKM NMpaBa KaTo KHUMM, AUCKOBE M Ap. To3u npuHUMN He oGxBalla
obaye NpaBOTO Oa ce MpeacTaBsa UMW U3NbIHABA Npou3BeaeHneTo. Tean npasa He
MoraT aa 6baaTt u3vepnaHu cref NMbpBOTO UM NPeACcTaBsHE UMK U3MbITHEHUE.

1 Byx. PelueHve Ha Cobpa Ha EC ot 8 toHn 1971 r. no peno C-78-70, Deutsche Grammophon
Gesellschaft mbH v Metro-SB-Grolimarkte GmbH & Co. KG
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OTHOBO no cbwoTo Aeno- Deutsche Grammophonlz, Cbpa nocouyBa, 4e
npaBoTO Ha TBOpuuTe pna ObaaT Bb3HarpageHu 3a CBOUTE MpPoU3BeaeHUs
npegonpegensa cneuyndgunyHata cblHocT Ha NC. OrpaHuveHmeTo Ha cBOGOOHOTO
ABWXEHMEe Ha CTOKM Moxe pfa Obae onpaBAaHO €4MHCTBEHO [AOKOSKOTO €
Heob6xo4MMO 3a 3anas3BaHeTO Ha CbLHOCTTa Ha npaBoTo Ha WC, T.e. npaBOTO Ha
Bb3HarpaxzaeHue.

1.3.Mpe3rpaHN4HOTO Pa3NpPOCTPaHEHNETO Ha CbAbpXKaHKe, 3aLMUTEHO C
aBTOpPCKM NpaBa

B peweHnveto no pgenoto Murphy'®, nocraHoBeHo B npou3BoACTBO MO
npetoguunanHo 3anutBaHe oT bputaHcku cbg, CbabT B JliokceMBypr pasrnexaa
BbMPOCU, CBbP3aHU C NPEe3rpaHMYHOTO Pa3npoCTpaHEeHUEe Ha CbabpXKaHMe.

AHIMMICKO npeanpusaTve, KoeTo YynpasnsiBa npodecuoHanHus gyTooneH
WwamnuoHat B AHMMnA, € nNpefoCcTaBuo NULEH3MOHHW NpaBa 3a U3nbyBaHe 4pe3
caTtenut Ha cpewm ot Bucwara nura Ha npegnpuatus B Mbpumd. B cnopasymeHueTo
3a pasnpocTpaHeHue e NpeaBuAEHO, Ye TPbLKOTO MpeanpusaTue Hama npaBo Aa
AaBa [doCTbN [0 CbAbpXaHMeTo Ha nybnvka W3BbH HeroBata TepuUTOpUS.
CobcTBEHMK Ha OpUTAHCKO NWUTENMHO 3aBedeHue, U3Non3Banku  (OUKTUBHU
CaMOSIMYHOCT M afpec, 3aKynyBa caTenuTHW agekogepu oT [bpums u 3ano4vsa Aa
nanbyBa QyTOONHUTE B CBOETO 3aBedeHne. B pamkute Ha HakasaTenHo
NPOU3BOACTBO COBCTBEHMKBLT Ha 3aBedeHueTo 6uBa OoCbAeH Ha NbpBa UHCTaAHUMS.
Mpn obxaneBaHeTo Bb33MBHATa WHCTAHUMA peluasa ga cnpe Npous3BOACTBOTO U Aa
oTnpaBu nNperanumnanHo 3annuTeaHe.

B otroBopute no nocraBeHute BbNpocu, CbabT B JllokceMbypr nocTaHOBSBA,
ye 4un. 56 ot APEC, rapaHTuMpaly cBOOOAHOTO NpenoCTaBAHE Ha YyCnyru mexay
AbpXaBuUTe 4YNEeHKW, He Jonycka npuemaHe W npunaraHe Ha npaBHa ypeaba Ha
AbpXaBa uneHka, onpegensuia Kato HeE3aKkoOHHWM BHOca, npopaxbarta u
N3MOoN3BaHETO B Ta3n AbpXXaBa Ha YyXXOeCTpaHHM cpefacTBa 3a [AekodupaHe, KOUTo
no3BosisiBaT JOCTbMNa A0 KoAMpaHa ycryra 3a CNbTHUKOBO U3NbYBaHE C MPOU3XoAd B
Apyra gbpXaBa YfeHka M BKM4Bawa obekTu, 3awuTeHn OT NpaBoTO Ha NbpBaTa
AbpKaBa.

Hapeg ¢ TtoBa, CbabT cuuTa, Ye Knayaute Ha [OroBOp 3a M3KM4YMTENHa
NULEH3MS, CKIIOYEH MexXay HOCUTEN Ha npaBa Ha WMHTenekTyanHa COOGCTBEHOCT U
nm3nbyBalla opraHu3auusi, npeacrtasnasat 3abpaHeHo ot un. 101 O®EC
OrpaHUYeHMe Ha KOHKYpeHUMsTa, KOraTto Cb3aaBaT 3adbl/PKeHUe 3a opraHusauusaTa
Aa He npefocTaBsa cpeacTBa 3a AeKkoaupaHe, No3BonsABallM A0CTbNa A0 3alUTeHu

3 Pewetnne Ha Cbaa Ha EC ot 4 oktomBpn 2011 r. no cbeguHeHn gena C-403/08 n C-429/08,
Football Association Premier League Ltd
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ob6eKkTn Ha HocuTens Ha npasa C ormen Ha TAXHOTO U3noJsisBaHe N3BbH TEPUTOPUATA,
3a KOATO Ce OTHacAd JIMUEH3NOHHUAT A0roBop.

BaxHo e ga ce otbenexu, ye chaktuTe No AenoTo 3acarat pasnpocTpaHeHNEeTo
Ha CbAbpXaHue ypes catennut u Yye kakto CbabT otbenassa B T. 121 OT pelleHneTo
,TpsiI0Ba Oa ce uma npenBug HacTbNUIOTO pa3BUTME Ha NpaBoTo Ha Cwblo3a, B
YacTHOCT nopagu npuemaHeTo Ha [upektuBaTta ,TeneBusus 6e3 rpaHuumn® n Ha
[dnpekTMBaTa 3a CMbTHMKOBOTO WM3NbYBaHE, KOUTO LENAT Aa OCUTYpAT npexos oT
HaUMOHamNHM nasapv KbM €OuHEH nasap Ha NpOM3BOACTBO U Pa3npOCTpaHEHME Ha
nporpamu.*

B penata Coditel I** u Coditel 11>, CbabT B Jllokcembypr e Tpsi6Bano ga ce
NPoOu3Hece No BbMPOCU OTHOCHO NPEe3rpaHMYHOTO NpenpeaaBaHe Ha TENEBU3NOHHO
cbabpXaHue. benrninckn kabenHuW onepaTtopu ca npuxBawanu aHanoroBus
TeneBu3noHeH curHan B 'epmaHus 1 ca ro npenpegaBanu no kaben OO KIMEHTUTe
cn B benrnsa. ®peHcka NpoayLieHTCKa KOMNaHUA AaBa npasaTa 3a pasnpocTpaHeHue
Ha cBoM (bunNM Ha nuueHsononydatenu B benrma n epmaHus, kaTto kabenHute
ornepaTopun He ca cpepn Tax. [lpuxBawamkm aHanoroBus curHan ot [epmaHus,
KabenHuTe onepaTtopu n3nbYBaT BbAPOCHMS (OMNM MO TeNeBM3NSATa, HapyLLaBanku
No TO3M Ha4YMH U3KNKYUTENHUTE NpaBa Ha nuueHsononydatensa B benrus. [enoto
ctura Ha gea nbTu go Cbaa B Jliokcembypr. MbpBOTO NpetoguumantHo 3anuTBaHe e
oTnpaBeHO OT AnenatMBHUS Cba W CbAbpXa €OMHCTBEHO BBLMPOCU OTHOCHO
cBOOOOHOTO npefocTtaBsiHe Ha ycnyru. BTopoTo npetoguvumanHo 3anuTBaHe e
oTnpaBeHo OT KacaumMoHHMSA Cb[ C BbMPOCK, Kacaelum NpaBoOTO Ha KOHKYpeHUusTa.

Mo nbpBoTO Aeno CbAbT NOCTAHOBABA, Ye Nnopaau nurncarta Ha u3vyeprnsaHe Ha
npasaTa, 3abpaHaTa Aa ce npenpegasa BbNPOCHUA 1M He orpaHM4aBa ceoboaara
Aa ce [O0CTaBAT Yycnyrv mexay Abpxkasute uneHku. Mo BTopoTo aeno, CbabT
pellaBa, Ye [aBaHETO Ha W3KMIYUTENHa nULUEH3UA Ha eauH AuMcTpubytop 3a
onpeneneHa TepuTopusa He NpeacTaBnsaBa orpaHUYeHne Ha KOHKYpeHUmMsaTa.

PasrnegaHata cbaebHa npakTuka nokasea, Ye aHTUTPbCTOBUTE 3abpaHu He ca
yOoayeH MHCTPYMEHT 3a npeogonsBaHe Ha pa3apobsBaHeTo Ha BbTPELUHMS nasap Ha
HaUMOHanHMW nasapyv Mpu pasnpPoCTPaHEHMETO Ha CbAbpXaHue, 3alUUTEeHO OT
aBTOPCKW MpaBa, Tbil KaTo NULIEH3UNTE Ce U3aaBsar 3a onpeaerneHa Teputopus.

C uen ga 6boaTt nNpeodonsiHA Te3n orpaHuveHuss Gelle npueT PernameHT 3a
TpaHcrpaHuyHaTa NPEeHOCUMOCT Ha YCryrMTe 3a OHNaWH CbAbpXKaHue B pamMKkuTe Ha
BbTpeLHMst na3ap.'® PernameHTbT MMa 3a Lien Aa npemMaxHe orpaHu4eHUsiTa, KouTo
Bb3MNPenaTCTBaT NPeAoCTaBsHETO Ha OHMalH CbAbp)XaHWe Ha noTpebutenu, KouTo

! Pewenve Ha Cbaa Ha EC ot 18 mapT 1980 r. no geno C-62/79, Coditel
'*> Pelenvie Ha Cbaa Ha EC oT 6 oktomBpu 1982 r, no geno 262/81, Coditel
'® PernameHT (EC) 2017/1128 Ha EBponeiickusi napnameHT 1 Ha CbBeTa oT 14 toHu 2017 roguHa 3a

TpaHcrpaHn4yHaTa NPeHOCUMOCT Ha YCryrnTe 3a OHNamH CbAbpXaHue B paMKUTE Ha BbTPeLLHUS
nasap, B cuna ot 20 mapt 2018 r.
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BPEMEHHO Ce HamupaTt B [pyra AbpXaBa YfeHKa, pasfiMyHa OT TAxHaTa ObpXasa
yneHka Ha npebuBaBaHe. [o npuemaHeTto Ha PernameHTa, nopaau
CblUeCTByBalUNTE  JNULUEH3NOHHM  MOAENW, OCHOBaAHW Ha  TEepUTOPManHOTO
nuueH3npaHe, noTpebutenuTe, KOUTO ca 3akynynu AOCTbM A0 OHMaWH ycrnyrn u
CbAbpXaHue B CBOSITA AbpXXaBa YrieHka, Npu NbTyBaHe 3a4 rpaHunua, He Moxexa aa
npoab/kaT [a ce Bb3MNoN3BaT OT CbAbpXaHMeTo, 3a koeTo ca 3annatunu. C
BNM3aHeTo B cuna Ha PernameHTta, pocrtaBunMumuTe Ha yCriyrm 3a OHNaWH
CbAbpXaHuWe Beye He MoraT da orpaHumdaBaT JocTbna Ha cBouTe aboHaTu o
CbAbpXaHMeTo, 3a KOoeTo ca 3annatv npu nNbTyBaHUATA WM 3a4 rpaHuua.
N3ucksaHeTo e npebuBaBaHeTO B Apyra AbpXaBa uneHka Aa 6bae 3a orpaHudeH
CpOK, nopagu KoeTo perflameHTa npeaBwxaa MexaHu3MuM 3a YCTaHOBSIBAHE Ha
AbpXaBaTa YneHka Ha npebuBaBaHe Ha aboHaTta. [1o TO3KM HauyuH, TepuTopmanHarta
M3KMIOYMTENHOCT Ha JMUEH3MOHHUTE Cnopa3yMeHWss € B M3BEecTHa CTeneH
oTcnabeHa, Tbi KaTo NOTpebuTenuTe nonyyaBaT 4OCTbN A0 CbAbpXaHWe, Korato ce
HamupaT U3BBLH TEPUTOPUSATA, 3a KOATO e 6un nsganeH nuueHsa. OT gpyra cTpaHa,
HOBWTE MpaBurna HaMa fa gosedaTt A0 paswuvpsiBaHe Ha Kpbra Ha notpebutenute,
obxBaHaTM OT JUUEH3MOHHOTO cnopadymeHne. CbrnacHo pasnopenbute Ha
PernameHTa, gencreawumrte Knaysum, ¢ KOUTO Ce orpaHuyaBa TeputopmanHua obxear
Ha NuueH3unTe creaBa fa 6baaTt cuMTaHu 3a He4EeNCTBUTESHN.

Mo oTHOWEHME Ha My3uKanHWTe MPOWU3BEAEHUs criedBa Oa OTOenexum, ye
[vpekTnBaTa OTHOCHO KONEKTUBHOTO yNpaBreHne Ha aBTOPCKOTO NPaBo U CPoaHUTE
My fpaBa M MHOrOTEPUTOPMANHOTO JULEH3MpaHe Ha npaBaTa BbpXy MYy3UKarHu
npousBeAeHns 3a U3MNoM3BaHe OHMaMH Ha BbTPELUHMS Masap cu NocTassa 3a Len ga
HacbpyM 4OOPOBONHOTO 06eanHABaHE Ha My3UKanHW penepToapu 1 npaea, kaTto Mo
TO3M HAYMH Ce MOCTUrHEe HamarnsiBaHe Ha 6pos Ha NMULIEH3NOHHUTE criopasyMeHus™’.
O6eanHaABaHETO Ha pasnUYHU My3MKarHWM penepToapu 3a MHOroTepUTOpPUanHo
NUUEH3npaHe LEenn yrnecHsiBaHe npoueca Ha nuueH3upaHe, kaTto AonpuHacs 3a
HamansiBaHe Ha Oposi Ha cOenkuTe, KOUTO AOCTABYMKBLT Ha YCNyrM OHNaviH TpsibBa
Aa M3BbPLWK, 3@ Oa MOXe pga npegnara Tasu ycnyra. Toea obeguHsiBaHe Ha
penepToapv crnensa Aa AoBede A0 HaMarnsiBaHe Ha pasxoauTe Mo caenkaTa, KouTo
ce NpexBbpnsAT Ha notpebutenuTe. OpraHmM3aumMmTe 3a KONMEKTUBHO yrnpaBrieHne Ha
aBTOPCKM MpaBa, KOMTO He >XenasT WM He ca B CbCTOsIHME [Oa u3gasaT
MHOroTepuTOpuManH NuUeH3n OUPEeKTHO 3a COOCTBEHUS CUM My3uKaneH penepToap,
MoraT fa BbanaraTt Ha JOOpOBOMHM Hayana Ha ApYyry opraHn3auun 3a KONEKTUBHO
ynpaeneHve Ha aBTOPCKM MpaBa fa ynpaeBnsiBaT TexHWTe peneptoapu Ha
HeAMCKPMMMHAUMOHHA ocHoBa. B cniyyaid, ye cnopasymeHusiTa 3a wM3gaBaHe Ha
MHOroTepuTOpManHM NULEH3N UMaT EeKCKNy3WBEeH XapakTep, ToBa OW orpaHu4uno
Bb3MOXXHOCTUTE 3a W360op, MpedoCcTaBeHUM Ha nonssaTenute, KOMTO TbPCAT Aa

" DupekTvBa 2014/26/EC Ha EBponeiickvisi napnameHT n Ha CbBeTa oT 26 cespyapu 2014 roguHa
OTHOCHO KONEKTUBHOTO yrpaBrieHne Ha aBTOPCKOTO NPaBO U CPOaHUTE My Npasa U
MHOrOTEPUTOPUANTHOTO NMLEH3MPaHe Ha NpaBaTa BbpXy My3UKanHU NPON3BeAEHMS 32 U3MON3BaHe
OHNaWvH Ha BbTPELUHUS nasap
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nonyyat MHOrOTEPUTOPUAIHN JIULEH3M, a CbLUO OM OrpaHNYnNo Bb3MOXHOCTUTE 3a
n3bop, NpegocTaBeHn Ha opraHM3auMuTe 3a KONEKTUBHO ynpaBfieHMe Ha aBTOPCKU
npaBa, KOWUTO TbPCAT YMNpaBMEHCKM yCnyrM 3a peneprtoapa CU  Ha
MHoroTepuTopuaneH npuHumn. [lopagn ToBa BCUYKM  CropasyMeHuss 3a
npeacTaBMTENCTBO MeXAy OpraHM3auumMTe 3a KONEKTUBHO yrpaBrieHne Ha aBTOPCKU
npaBa, KOMTO npeaBwxaaT MHOFOTEPUTOPMANHO NUUEH3MpaHe, cneaea fa Hamat
€KCKITy3UBEH XxapakTep.

Hapea c ToBa, 3a fa ce Hacbpuu npeafiaraHeTo Ha My3uKarnH1 NPOV3BeLEHNS
B VIHTepHeT, [OOopu KoraTo opraHu3auusTa He xerae f[a ce Bb3Mnonsea oT
MHOroTepMTOpManHoTo nuueHsnpaHe B IHTEpHET, HOCUTENST Ha NpaBa MoXe Aa ro
HanpaBu caM, KaTo OTTernu npaBaTta Cu OT CBOSTa opraHusauus B obemM, KOMTo e
HeoGXxoaMM 3a MHOrOTEPUTOPMANHOTO NULEH3UpaHe, KaTo CuM 3anasu npaeata B
CBOSiTA OpraHu3auusi, 3a LUenuTe Ha fUUEH3MpaHeTo Ha MbpBOHaYanHaTa
TepuTopus.

C HoBaTa HopmaTuBHa ypepgba vMma 3a uen ga npeogonee gencrteailarta
hparmMeHTauusa Ha nasapa Ha npefocTaBsHe Ha My3UKanHW YCnyru OHNamH u aa
Hanpasu CTblKa KbM NOCTUraHETO Ha eauHeH EBponenckn undpos nasap.

2. OrpaHnyeHua BbpXY OHJIaWH TbProBusiTa U cpeacTBara 3a
TAXHOTO NpemMaxBaHe

BepTukanHu orpaHuyeHusi ca AOroBOPHM Knaysu, C KOUTO Ce orpaHuyaBat
Bb3MOXXHOCTUTE 3a OEWCTBME Ha edHa UMM MoBe4ye CTpaHu No crnopasyMeHWUeTo.
BepTukanHute orpaHMdeHuss npousTuyat oOT pakTa, 4Ye CcTpaHuTe no Tesu
cnopasyMeHusi uUmaTt pasfiMyHM UHTEepecu — NpPOM3BOAMTENAT, Hanpumep, MMma
WHTEepec NpofaBaybT Ha ApebHO [a NOoMoXu yCcunust 3a peknama U MapkeTUHr Ha
NpoayKT, HO TOBA Ce OKa3Ba CKbMO HAaYMHAHWE 3a TbproeeLla Ha ApebHo.

BepTukanHute cnopasymeHus mmaTt 3a uen M ga orpaHuyaT T.Hap. dpuu
panguHra unu 6e3nnaTtHOTO Bb3MON3BaHe OT CTOKW, KOUTO Bede ce nonseaT oT
M3BECTHa NONynaApHOCT cpen notpebutenute. KakTo nocoynmxme no-rope BbB
BEpPTMKANHUTE CrnopasyMeHusi MHOro 4ecto OT AUCTpubyTopa ce wu3nckBa pAa
npoBeae aKTMBHA MapKETUHroBa KaMmnaHusl, C KOATO Ada HaroXu nNpoaykTta Ha
nasapa. B TakmBa cnyyau, PernameHTbT 3a ocBobOoxOaBaHe Ha BepTUKaNHUTE
OrpaHMyeHusi paspellaBa Ha NPOM3BOAUTENS BPEMEHHO Oa MOXe Aa onpeaens
ueHuTe Ha auctpubyTtopa. Hanpumep, B nepuoguTe Ha KamnaHuu, Uendwm aa
3acUnAT TbPCEHETO Ha MpoaykTa, UM NPOMOLMOHAIHM KaMMaHUM C HUCKU LEHM,
KoraTto cuctemara 3a guctpmbyumsa e yHuduumpaHa (Hanp. Ypes ppaH4yansnHr).
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Mo penoto Pierre Fabre®® npousBogutensit e opraHusvMpan Mpexa 3a
cenekTMBHa ANCTpUBYLMS Ha CBOUTE MPOAYKTU MO TakbB HA4MH, Y€ Ha NpakTuka
3abpaHaBa Ha gucTtpubyTtopmute Aa npogaBaT cTokmte My no UHTepHeT. Cnopepg
npoussBoguTensa, Mo CBOETO €CTeCTBO pasrnexgaHute npoaykTU  Un3uckeaTt
hU3N4eCcKOTO NPUCHCTBME Ha KBanuduumpaH dapmMaleBT Ha MACTOTO Ha npogaxba
npes3 uanoTo paboTHO BpeMe, Taka Ye KIMEeHTHbT A MOoXe Aa noucka u ga nonyyu
WHOMBUAYANHO HACOYEHOTO MHEHWEe Ha creuuanuct, OCHOBaBallo Ce Ha NpSKoTo
HabnogeHne BbpXy KoxaTta, KocaTa M ckanna Ha knueHTa. PeweHneto Ha Cbaa B
IMokcembypr e nocTaHOBEHO B MNPOM3BOACTBO MO nNpeloavuMantHo 3anuTBaHe,
oTnpaBeHo oT AnenaTtuBHus cbg B lNapwx. B peweHneto CbabT NocTaHOBsABA, Ye
nogobHa knaysa B cnopasymeHuve 3a OucTpubyumsa, Bogewa Ao 3abpaHa Ha
n3non3BaHeTo Ha WHTepHeT 3a peanu3anpaHeTo Ha npogaxbw, npeacrtasnsiBa
orpaHuyeHve no uen no cmucbna Ha un. 101, naparpacp 1 ot AOPEC, ako
BCNeACTBME Ha MHOMBUAYANHA M KOHKPETHA NpeLeHKa Ha CbabpXKaHUETO U LienTa Ha
Tasn OOroBOpHa Kraysa M Ha MKOHOMWYECKUS U MpaBeH KOHTEKCT, B KOUTO TS ce
BMMCBa, MU3rnexaga, Ye C orreg Ha CBOWCTBATa Ha pasrnexgaHuTe NpoaykTu Tasu
Knaysa He e 06eKkTMBHO 060CHOBaHa.

B ocnopBaHOTO B rnaBHOTO NPOM3BOLCTBO pelleHne, PpeHCKnAT opraH 3a
3aWmMTa Ha KOHKYpeHUMsTa € MNpues, Yye HarnoxeHaTta OT npousBoauTens 3abpaHa
orpaHuyaBa u3bopa Ha noTpedbutenuTe, xenaewm aa NpaBsaT MoKynku no VHTepHeT
N Bb3NpendaTcTBa npoaaxoute Ha KpanHuTe noTpedbutenn, KOMTO He ce HamupaT BbB
,punsmyeckata“ 30Ha, B KOATO npedbmBaBa nOTEHUManNHaTa KIKWeHTena Ha
oTopusupanna auctpubytop. Cnopeg OpraHa no KOHKYpeHuust Tasu 3abpaHa
HENPEMEHHO MMa 3a Uen [a OrpaHnyM KOHKYpeHuusTa, KoeTo ce AobaBs KbM
OrpaHMyeHnsTa, MNPUCBLLUM Ha CenekTMBHaTa AUCTpMOyTOpCcka CUCTEMA, KOSTO
orpaHnyaBa 6pos Ha AucTpubyTopute, OTOpPMU3MPaHWM [Oa pasnpocTpaHaBar
npoayKTUTE, U HEe MO3BOMsiBa Ha OUCTpubyTopuTe Oa npogaBaT MpoaykTa Ha
HeoTopu3MpaHn gUCTpnbyTopw.

Ha cnepBawo wmsacto, CbabT B JllokcemOypr nocraHoBsiBa, 4e BbMpOCHaTa
Knaysa He MOXe fa ce nonsesa OT PernameHta 3a rpynoBo ocBoboxgaBaHe Ha
BEpTUKANHM Cnopa3yMeHusi, HO 3a CMeTKa Ha TOBa MOXe [fga ce nonssa oT
nHOMBMAYyanHO ocBoboxgaBaHe cbrnacHo 4n. 101, naparpacdp 3 ot OAPEC npwm
yCrnoBue, Ye ca U3nbJIHEHME N3NCKBAHUATA Ha pa3nopeabaTa.

B penoto Coty'® npegmeT Ha Npov3BOACTBOTO OTHOBO ca GUMM NpoaaxéuTte no
WHTepHeT, HO TO3n NbT 3abpaHaTa ce e OTHacs eQUHCTBEHO 3a npoaaxbute ypes
nnatgopmn kato AmasoH. Coty npogaBa nyKCO3HM KO3METUYHM MPOAYKTU B
epmaHna 4pes3 marpageHa cenekTuBHa gucTpmbyTopcka mpexa. B gorosopute 3a
CenekTMBHa AUCTpPUOYyLMS e npeaBuaeHo, 4ve aucTpubyTopbT MMa npaBo Aa

® Pewenne Ha Cboa Ha EC ot 13 oktomBpy 2011 r. no pgeno C-439/09, Pierre Fabre Dermo-
Cosmeétique SAS

¥ Pewwenmne Ha Cbaa Ha EC ot 6 fekemspu 2017 r. no aeno C-230/16, Coty Germany GmbH
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npegnara w npogaBa MpOAYKTUTE 4Ype3 WHTepHeT ,npu ycrnosBue obadve, 4e
npogaxobute 4pe3 WHTEPHET Ce OCbLLECTBABAT 4Ype3 ,eNekTpoHHa BUTPMHA“ Ha
OTOpU3NPaHNS MarasvH U ce 3anasBa JIyKCO3HUAT XapakTep Ha npoaykrtute.
MpuynHa 3a Bb3HMKBAHE Ha Cropa B [MaBHOTO MNPOW3BOACTBO €, Y€ eauH OT
ANCTpubyTopuTe Npogasa CTokMTe Ypes nnatcopmarta Amazon.de.

B oTroBop Ha noctaBeHnte oT Hemckua cba npetoguumanim sbnpocu, CbabT B
JTiokcembypr nocTaHoBsiBa, Y€ cUCTEMa 3a CenekTUBHa AUCTPUBYLMS Ha JTYKCO3HM
CTOKW, YNATO FMaBHa Len e Onas3BaHeTo Ha NYKCO3HMS MMUOXK Ha Te3n CTOKM, € B
cvotBeTcTBme ¢ yvn. 101, naparpad 1 ot APEC, ctura nsbopsbT HA TbProBUMUTE Ha
ApebHO Ja ce ocbllecTBsiBA Bb3 OCHOBA Ha OOEKTVMBHW KayeCTBEHU KpUTEpUW,
onpedeneHn MO €AMH U Cbll HAYMH MO OTHOLUEHWE HAa BCUYKM MNOTEHUMAIHU
TbpProBuM Ha ApebHO W npunaraHn nNo HEAUCKPUMUHALMOHEH HauuH, U
onpegeneHnTe KpUTepum aa He oTMBaT OTBbA TOBA, KOETO € HeobXxoaMMO.

Mo oTHoLWeHMe Ha 3abpaHaTa 3a npogaxobu ypes nnatdopmu, CbabT Npuema
cnegHoTo:

HanoxeHoTo Ha oTopuaupaHuTe AMCTPUBYTOpW 3agbikeHue Aa npopasat
[AOTroBOPHUTE NpoaykTu B WHTEpHET caMo 4pe3 TexHUn cobCTBEHM BUPTyanHu
MarasuHu u 3abpaHaTa, HarloxeHa Ha Te3un gUCTpubyTopu 3a M3nons3BaHe Ha ApYro
TbProBCKO HaMMEHOBaHWE W [a M3non3BaT nnatopMy Ha TpeTu nuua, BegHara
rapaHTMpaT Ha JoCTaB4uMKa, Ye NpU enekTpoHHaTa TbProBus C T€3U NPOAYKTU Te ce
CBbp3BaT camo C OTOpU3MpaHuTe AUCTPMOYyTOopu. TakoBa CBbp3BaHe € TOYHO eaHa
OT nNpecneaBaHNTe LIenn, KoraTo Ce M3Mosi3Ba CUCTEMA Ha CenekTMBHa ANCTPUBYLMs
1 € NPUCHLLIO 3a Hesl.

3abpaHa no3BosisiBa Ha AOCTaBYMKA Ha JNYKCO3HW CTOKM [a KOHTponuvpa ganw
npoaykTuTe My ce npogaBaTt B MHTepHeT B cpefa, OTroBapsilia Ha KayecTBeHUTe
nokasaTesnu, KOMTO € JOrOBOPWIT C OTOPU3MpaHUTE Ch AUCTpUBYTOpMU.

HecnaseBaHeTo OT cTpaHa Ha AUCTPMOYTOp Ha KayecTBEHWUTEe nokasaTenw,
onpeneneHn oT gocTaB4yMka, My AaBa Bb3MOXHOCT [a NPeasiBu NPEeTeHUMn cpeLly
TO3M OUCTPUOYTOP Ha OCHOBaHME Ha CbLUECTBYBALOTO MeXAy Te3n ABEe CTpaHu
[IOrOBOPHO MpPaBOOTHOLLEHMEe. Jluncata Ha [OOroBOPHO MPABOOTHOLLUEHUE MeXay
AOCTaBYMKa W nnatgopMuTe Ha TpeTu nuua obadve He My MO3BOMsiIBa Ha TakoBa
OCHOBaHWe fa M3unckBa OT Te3u nnaTdopMu Aa cnasBaT YCroBUsiTa 3a Ka4yecTBo,
KOMTO € HanoXun Ha oTopusnpaHuTe cn aucTpubyTopu.

CbabT B3emMe npensug 1 dakra, 4e Te3m nnatgopmm ca KaHan 3a npogaxba
Ha BCSIKAKBM BMAOBE CTOKWU. PaKTbT, Ye NYKCO3HUTE NPOAYKTU HE ce npoaaBaT ypes
TakmBa nnatdopmu n npogaxbata nm B MHTEpHET ce ocbLleCcTBsiBA €OUHCTBEHO
BbB BUPTyanHUTe MarasvHu Ha OTOpu3npaHuTe AUCTPUOYTOpMK, AoNpMHAacs 3a To3u
NYKCO3EeH MMWIK B NpeacrtaBuTe Ha noTpebutenute, a no TO3M HA4yMH U 3a
noaabp)KaHeTo Ha egHa OT rMaBHUTE XapaKTepHM 0COBEHOCTN Ha Te3n TbPCEeHU OT
notpebutennte NPoayKTy.
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Tyk e pegoHo pfa pasrnegame  OTHOLWEHUATa Mexay npodaBaunTte W
nrnatgopmuTe 3a Tbprosus. B Han-yecTo cpelaHuTe criyvau:

— MnatdopmnuTe He 3akynyeBaT npoOyKTUTe Ha TbproBeua, 3a na m
npenpopaasar;

— Te He onpenensaT LueHaTa Ha TbproBeua;

— He HocAaT puck oT cTonaHckaTa AeMHOCT CBbp3aHa ¢ npoaaxbaTa Ha CTOKUTe
Ha Tbproeeua;

— TaxHoTo Bb3HaArpaxgeHne ce n34vmcndasa Kato KOMUMCUMOHHa U3YUCIIEHaA Bb3
OCHOBa Ha ueHaTa Ha npoaykra.

CKOpOLWHN aHTUTPBCTOBM MPOU3BOACTBA, MPOBEAEHN B PasfnUYHN ObpXKasMu,
nokasaxa,Jye ronsiMa 4acTt oT nratopMuTe M3NOn3BaTt Krnay3u 3a naputeT Mexay
UeHUTe, Ha KOWUTO TbproBeua npogaBa Ha nnatgopmaTta U LEeHUTe, Ha KOUTO
npogaBa 4pe3 cobCTBeHaTa CUM WHTEPHET CTpaHuua, KakTo U LEeHWUTe, Ha KOWUTO
npoaasa, U3nona3eBankm gpyri nnaTtopmu.

Knayau, ¢ KOMTO TbproBeLbT rapaHTupa Ha nnaTdopmaTa, Ye ueHaTa, Ha KOsITo
we npodasa We 6bae cblwaTa kaTo Tasu Ha HeroBusi yeGcalT Moxe aa Obae
cyeTeHa 3a onpaBgaHa, TbW KaTo TO3M LEHOBM MApUTET € >XU3HEHOBaXKeH 3a
CbLUECTBYBaHETO Ha nnartdgopmara.

Ot ppyra cTtpaHa, nnatopmuTe HanaraT knaysu, KOUTO W3UCKBaT oOT
TbproBeua LeHnTe My Ha nnatdgopmarta ga 6baat paBHUM Ha HaN-HUCKUTE LIEHW, Ha
KOUTO npogasa Ha ApyrM nnatdopmu. ToBa ce OKasBa nNpeamsBMKaTENCTBO 3a
KOHKypeHuusiTa. ToBa e obeluaHne, ye 4pes nnatgopma A CTOKATE Ha Tbproeeua
e ce npogaBaT Ha HaW-HUCKM LEHW WU3MEeXAy BCUYKM OCTaHanu nnatgopmu.
Mopo6bHo noBeaeHne oTcrnabea KOHKypeHumaTa Mexay nnatgopmmite u Bogm o no-
BUCOKM UeHn. OTaenHo, CblluecTByBa Bb3MOXHOCT fga Obade oOrpaHUYeHo
HaBNM3aHETO Ha HOBM NnaTdopMu Ha nasapa. Hama cTumMyn 3a HOBUSI Y4aCTHUK
(HoBoHaBNM3alWlaTa Ha nasapa nnatdopma) ga Hamanu CBOSiTa KOMWUCUOHHA, T.K.
ueHuTe My we 6baaT KonupaHu OT YCTaHOBEHUTE Ha nasapa KOHKYpeHTu. Ha
npakTuka, mMpexa oT nogobHu knaysn BOAM OO YCTAHOBSIBAHE Ha €4HaKBU LEHU
namexagy nnatdopmure.

B Tasn Bpb3ka EK npegnpue 3akoHogaTenHa vHuumMatuBa 3a npuemMaHeTo Ha
PernameHT, uenduw p[ga pernameHTMpa OTHOLWLEHUSTa Mexay nnatgopMmuTte U
Tbprosunte. EK oTtunta 3HavyeHMeTo Ha oHnamH nnatopMuTe 3a CTONaHckaTta
AENHOCT N JOCTbMNa 40 CTOKM U YCNyru, KOUTO Ce pasnpocTupaT OT npogaxoduTte Ha
CTOKW OHNarH, OO NOn3BaHeTO Ha MpoecunoHanHn ycnyru, NPeBO3HU YCNyrn unm
yCnyru 3a HacTaHsaBaHe.

Ot gpyra cTtpaHa, EK otbensisaBa, 4e ronsima 4act OT MHTEpHET Tpaduka ce
reHepupa OT MHTEpPHeT TbpcaykuTe. BuagmmocTtTta n pasnosHaBaeMoCTTa Ha Markus
OGM3HeC 3aBUCKU OT HErOBOTO Pa3nofioKEHNe B pe3yntaTute, nokasBaHu OT MHTEPHET
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TbpCaykMTe — He3aBUCMMO [dann ToBa Ca Tbpcaykm Ha nnatgopma mnmn obLum
TbpCaykn kato Ta3uM Ha [yrbn. MHO3MHCTBOTO OT PMPMM cyMTaT, 4Ye nosuumsaTa
KOATO 3aemMaT B CNMCbKa C pe3yntatu OT TbpPCEHETO oOKasBa 3Ha4uUTesnHo
Bb34eNCTBME BbpXy 06eMa Ha npogaxoute um.

B obxBaT Ha npeanoxeHWeTo 3a pernameHT nonagat oHNaviH nnatgopmuTe U
o6LWKM Tbpcayku, KOUTO NpeanaraT YCNnyrn Ha TbproBUU YCTaHOBEHU Ha TepuTopusiTa
Ha EC, unu konto npogaBaTt CTOKM 1 ycnyrn Ha notpebutenute ot EC. OBMKHOBEHO
nnatgopmute umat obnurauMoHHM OTHOLWIEHUS C TbprosuuTe, KOUTO npepnarat
CBOWUTE MPOAYKTU Ype3 TsX OT efHa cTpaHa u notpebutenute ot gpyra. Makap ve
npu obLMTE TbPCaYKkM He CbluecTByBa NogobeH pon obnmMraunmoHHM OTHOLLEHUS, Te
cbluo nonagat B obxsaTta Ha PernameHTa.

M3BbH obxBaTa Ha PernameHTa ocTaBaT cAesfikute no OHNarH peknammte u
pasnnawatenHuTe ycrnyrm kKorato He npeacTaBnsBaT cAefika Mexay TbproBey U
noTpeduTten, KakTo u nnatgopmMmTe, KOUTO NocpeaHnYaT eanHCTBEHO Mexay busHec
notpebutenu.

PernameHTBHT nMma 3a Len ga ocurypu npaBHa CUrypHOCT Ha nona3satenute Ha
nnartgopmuTe:

- TbprosuuTte Tpsbea ga 6bAAT MHpOPMMPaAHW 3a npasunaTta, cnopen KouTo
LLle ce onpeaens TAXHOTO KnacupaHe B CTpaHUumMTe C pe3yntaTuTe;

- Tasn I/IH(*)OpMaLI,VIFI Tpﬂ6Ba Aa noco4Ba M KakK Tbproumnte morat aa BITUAAT
Ha pe3yntatnute TnMnpun KracupaHeTo, Harnp. 4peld 3arialaHeTo Ha
AJonbviiHUTENTHA KOMUCUOHHA,

- Tbprosuute Tpsibea ga Obaat MHMOpMUpaHM Kak nnaTdopmarta Krnacupa
cobCTBEHUTE CU CTOKM B pes3yntaTtute OT TbPCEHETO M MO KakBO ce
pasnuyasa TPEeTUPAHETO Ha TE€3U CTOKN CbC CTOKUTE Ha TbProBUUTE;

- WHdopmaums 3a npuumHUTE, Nopaan KOUTO Ha TbProBuuTe UM e 3abpaHeHo
Aa npegnaraTt CTOKUTE U yCriyrmte cu yYpes gpyru nnatgopMu Ha no-HUCKU
LeHu;

- MnatdopmuTe We 6bAAT 3aabimkeHu Aa NpeacTaBaT MHpopMaLms OTHOCHO
ycrnoBusTa, MNpuM KOUTO MoraT fda cnpaT Wnu npekpataT nocTtbna Aao
nnatdopmarta. LLle 6baaTt 3agbmkeHn aa obocHoBaBaT TOBa CBOE peLLeHUE;

- PernameHTHbT npegswkaa Mepkn 3a BbBeXOaHETO Ha 6bp3 M edekTuBeH
MexaHM3bM 3a A40OpPOBOSMHO ypexaaHe Ha CNopoBeTe, Bb3HWKHaANM Mexay
Tbprosuu 1 nnatdopmara;

- PernameHTbT npeaBwkaa Bb3MOXHOCT 3a TbproBuute pa Obaar
npeacTaBnsiBaHN OT CAPYXEHWUS! UMM OpraHu3auum, KoMTo nogaeat cbaebHu
nckoBe cpeLly nnaTopMnTe NN UHTEPHET TbpcayvknTe B CryvyauTe, Korato
NoBeAEHNETO UM HapylLaBa pasnopeaduTe Ha pernameHTa.
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OvakBaHuAT pe3ynTaT OT npunaraHeTo Ha PernameHta e nonssaTtenute Ha
nnatgopmMu Aa nonyyart no-ronsiMa npaBHa CUIYPHOCT, KOETO Oa aosede Ao
HaBNM3aHETO Ha NoBeYe TbProBUM Ha NnaTopMUTe, U NO TO3M HAaYMH A ce ocurypw
No-rofisiMo pasHooGpasune OT CTOKM U YCryru 3a KpaHus notpebuten.

MpeoBwxkaa ce cb3gaBaHeTo Ha EBponeiicka obcepBaTopusi 3a MKOHOMUKATA
Ha OHNaviH NNaTopMnUTEe, CbCTaBeEHA OT HE3aBUCUMW ekcnepTn u cnyxutenu Ha EK.
Llenta Ha O6cepBatopusiTa € Aa criean pasBUTUMETO Ha OHMarH nnatdopmuTe, Aa
yCTaHOBsIBA MpPaKTUKK, KOUTO Ouxa MOrnmM Oa umaTt oTpuuateneH edekT Bbpxy
nasapa. o cneunanHo, OGcepBaTopusATa Lie cneayM 3a W3MNON3BaHeTo Ha
anropuTMu, KnacupaHe Ha pesynTtatuTe, AOCTbMbT A0 AaHHU U Ap.

C uen 3aluTa MHTEpecUTe Ha NOTPeGUTENUTEe MPU MHTEPHET MasapyBaHeTo
Gelwe npveT PernameHT 3a npeogornsiBaHe Ha HeOBOCHOBAHOTO GROKMpaHe Ha
reorpacpckn npUHLMN.

BrnokupaHeTo no reorpadpckM Npu3HaKk O03HavaBa, Ye noTpedbutennte oT edHa
AbpKaBa YreHka He MoraT ga 3aKynsT OHManH CTOKW, KOUMTO ca npefHasHayeHu 3a
noTpedbutennte B Apyra Abp)kaBa 4neHka. [JoCTbnbT OO OHNanH MHTepdenca Ha
yebcanTtoBe 3aBUCKM OT MECTOHAXOXAEHWETO Ha camuTe notpebutenu. Ham-yecto
cpeLwaHuaT MeTo 3a GrokmpaHe e Ypes npeHacoyBaHe KbM HAUMOHANHU UHTEPHET
cTpaHuun. B cektopHus aHanns Ha EK ot 2016 r.2 ce Habnogaea, 4ye GroknpaHeTo
MOXe [a ce OCbLLEeCTBM N NOCPEeACTBOM OTKa3 Ha JOCTaBKa Ha CTOKM B 3aBMCUMOCT
OT agpeca Ha KynyBa4da unu abpxasarta, B KOSTO € nsgageHa 6aHkosarta kapra.

Te3n TbProBCKM MPaKTUKM W3KYCTBEHO CErMeHTMpaT BbTPELUHMA nasap U
Bb3NpenaTcTBaT cBOOOAHOTO ABWXKEHME HA CTOKM W YCMyru, Kato Mo TO3M HauuH
orpaHu4yaBaT U He MO3BONSIBAT Ha KMMEHTUTE Aa ce Mon3BaT OT Mo-ronsiM M3bop u
ontumanHu ycnosusi. Cnopeg EK Te3n AMCKPUMWMHAUMOHHWM MpPaKTMKM ca BaXkeH
dakTop, OonpuHacsL, 3a OTHOCUMTENHO HWUCKOTO paBHULLE Ha TpaHCrpaHW4yHUTE
caoenky B Cblo3a, BKIIOYUTENHO B CEKTOPA Ha eNeKTpOHHAaTa TbProBusl, KOETO Mpeyn
3a OMon3oTBOPsSIBAHE Ha MbIIHMSA NOTEHUMAn 3a pacTeX Ha BbTpeLUHMS nasap.

PegHo e cbwo pa ce otbenexm, 4e B MHOIO cnyyan pasiin4yHoTo
3aKoOHOAAaTeJsICTBO, CblleCTBYyBallaTa npaBHa HECUTYPHOCT, CBbp3aHUTE PUCKOBE MO
OTHOLWIEeHne Ha npunoXxXmmmte 3akKOHM 3a 3auta Ha ﬂOTpGGI/ITeJ'II/lTe,
3aKOHOOaTesICTBOTO 3a Oona3BaHe Ha OKOJlIHaTa cpeda Ui OTHOCHO €TUKETUpPaHeTo,
I'IpO6J'IeMVITe C [aHb4YyHOTO oObnaraHe, pa3xogoute 3a AO0CTaBKa WM €3UKOBUTE
N3NCKBaAHNA [OOMPUHACAT 3a HeXenaHuneTto Ha TbproBuute na uMmMaT TbProBCKU
OTHOLLUEHUA C KIMMEeHTU OT APYrn ObpXKXaBn YIIEHKN.

% PernameHT (EC) 2018/302 Ha EBponelickusa napnameHT M HA CoBeTta ot 28 deBpyapu 2018
roauHa 3a npeogonsiBaHe Ha HEOB6OCHOBaHOTO HGnoknpaHe Ha reorpaddCku NPUHLMM U Ha apYyru
hbopMU Ha AUCKPUMUHALIMS Bb3 OCHOBA Ha HaLMOHaNHOCTTa, MecTonpebmBaBaHeTo UMM MACTOTO Ha
yCTaHOBSIBAHE Ha KNMEHTUTE B paMK/UTE Ha BbTPELLUHMSA nasap 1 3a udaMeHeHue Ha pernameHTu (EO)
Ne 2006/2004 n (EC) 2017/2394 v Ounpextuea 2009/22/EO

2 Geo-blocking practices in e-commerce, SWD(2016)70
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Llenta Ha PernameHTa e Aa ce npenoTepaTy AUCKPUMMHALMSATA Bb3 OCHOBA Ha
rpaXxgaHCcTBO, MecTonpebuBaBaHe WM MSICTO Ha YCTaHOBSIBAHE Ha KIWEHTUTe,
BKINIOYMTENHO HeOBOCHOBAHOTO 6riokMpaHe Ha reorpaddCky  MPUHUMMN,  MpK
TpaHCrpaHWYHW CAENKM Mexay TbproBel U KNMEHT BbB Bpb3ka ¢ npogaxbarta Ha
CTOKM U NpefocTaBsHETO Ha ycnyru B Cblosa.

PernameHTbT 06xBawa TPW NOJIOXKEHUA.

- SaKynyBaHe OHNanH Ha CTOKM OT Tbproeey B Apyra AbpXaBa 4Yl1€HKa, npu
yClioBMe 4e TbproBeubT npeariara A4oCtaBKa Ha CTOKMTE CU Ha TEPUTOPUATA,
Ha KOATO Cce HaMupa KIrmeHTa,

— Ycnyrn npenocTaBeHuM MO eNeKkTPOHEeH MbT — o6rayHu YCnyru, XOCTUMHI
ycnyrv v ap.;

— Ycnyrun, kouto MoraT Aa 6baaTt nopbyaHu No VIHTEpHeT, HO AocTaBKaTa UM
ce M3BbpLUBA Ha MSCTO — HamMp. HacTaHsABaHe B XOTENuW, CMOPTHU CbOUTUSA,
aBTOMOGOWNM NoA Haem 1 BuneTn 3a My3ukanHu dbecTmBanu UnNu napkose 3a
OTAMX.

PernameHTbT He ce npunara no OTHOLWEeHMe Ha cutyaumm, KoOUTto ca 4YnUcTto
BbTpEeLWHN 3a [JadeHa AbpXaBa 4ilieHKa, Korato BCUYKM OTHOCUMU €EJIEMEHTU Ha
caenkaTta ca orpaHn4YeHn B paMKnTe Ha €eaHa eJunHCTBEeHa AbpXaBa 4YJ1eHKa.

PernameHT He cnegBa ga ce pa36Mpa M KaTo Bb3naraw 3agblipkeHne 3a
TpaHCrpaHNM4HO OO0CTaBAHE Ha CTOKU B Apyra AbpXaBa YJl€HKa, B KOATO TbproBeubT
nHaye He 6u npeanoXxun Bb3MOXHOCT 3a TakaBa AOCTaBKa Ha KIMTMeHTUTe CU.

PernameHTBLT He ce npunara n no oTHOLWIEHUS Ha A0CTbNa 40 NPOU3BeaeHUs n
TBOpPOW, 3alMTEHM OT aBTOPCKOTO npaeo. HopmaTueHaTta ypenba He 3aabinkaBa
AOCTaBYMLMTE Ha OHMaWH YCNyrM Aa NPefdocTaBAT Ha YYKOECTPaHHUTE KIUEHTU
AOCTBN [0 CbAbpXaHue, CbObpXalllo aBTOPCKM NpaBa, KoeTo Mno-Havano e 6uno
npegHasHa4yeHoO 3a MeCTHMTe KNueHTU. Tasn pasnopenba Moxe pna 6Obae
npepasrnegaHa no BpeMe Ha npernena, Kouto e npeasvaeH Aa 6bae M3BbpLIEH Ha
BTOpaTa roguHa oT BfnM3aHeTo B cuna Ha PernameHTa.

PernameHTbT We Bnese B cuna Ha 3 aekemspun 2018 r.

To3un NpoekT ce u3nbHaBa ¢ (hrHaHcoBaTa nogkpena Ha EBponenckns
cbto3 no NporpamaTa 3a 06yvyeHne Ha HaUMOHanHU CbanMK No OroBoOp 49 /77
Ne SI2.763330-HT.5232




:CONNECTOR o constantorojet eu

Injunctive Relief for Holders of Standard Essential
Patents (SEPs), Fair Reasonable and Non-
Discriminatory (FRAND) Licensing Terms and the
Role of Standard Setting Organizations (SSO)

Amandine Leonard

1. Introduction

— Important of standardization in particular in the telecom industry

— Interoperability — compatibility and portability

— Part of Agenda of the Commission on the Digital Singlet Market
¢ Digital Single Market:

https://ec.europa.eu/commission/priorities/digital-single-market en

e |CT and Standardisation:

https://ec.europa.eu/digital-single-market/en/standardisation

e Standards:

https://ec.europa.eu/digital-single-market/en/standards-diqitising-
european-industry

e Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the
Committee of the Regions — ICT Standardisation Priorities for the
Digital Single Market (19 April 2016)

https://ec.europa.eu/digital-single-market/en/news/communication-
ict-standardisation-priorities-digital-single-market

2. Competition Law Concerns and Standard Essential Patents
(SEPs)
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Growth in the number of technology patent (ICT); e.g. in the mobile telephony
sector, approximately 100 essential ‘first generation’ GSM patents initially existed, but
that number rose to 1,000 3G/UMTS patents and over 1,500 4G/LTE essential
patents. The number of essential CD patents was approximately 100, while for DVD
technology that number was approximately 400, and 2,000 for Blu-ray.

The standardization-body ETSI has registered more than 150,000 declarations
of SEPs from companies, and ETSI is just one of many bodies in the world of ICT
standardization. For the 3G standard, the same body has about 24,000 patents that
have been declared essential. Now, with the economy yet again on the threshold of
big technological change, a trusted and credible system for creators and users of
technology to standardize proprietary technology would be a boon for innovation,
interoperability and — ultimately — the consumers.

The picture that emerges is that there are now more possibilities to use
intellectual property rights strategically than there were twenty years ago, and this
phenomenon has increased the potential to restrict competition.

3. Risks Associated With

— Patent hold-up and rent-seeking (but also questions of patent hold-out)

— Patent Ambush - Case COMP/38.636 Rambus (2009)

e The Commission sent Rambus a statement of objections alleging
that it had infringed Article 102 TFEU by abusing a dominant position
in the market for Dynamic Random Access Memory (DRAM). The
Commission considered that Rambus had engaged in a “patent
ambush” by intentionally concealing during the formation of the
standard that it held patents and patent applications which were
relevant to technologies used standard that was elaborated within
JEDEC (the SSO in question), and subsequently claiming royalties
for those patents.

— Enforcement of IPR (+ request for injunctive relief)

4. Ex Ante Solution? Role of SSOs/SDOs

Standard Setting Organisations (SSOs) patent policy

— Declaration of essentiality of patents by right holders who participate in the
development of a standard at SSOs
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e Advantage: increase transparency
— (F)RAND or RF (royalty-free) declaration

¢ A right holder, member of a SSO, must promise, in advance, that it
will license its SEPs to all third parties, on FRAND or RF terms

Example: ETSI IPR Policy. Available at: https://www.etsi.org/about/how-we-
work/intellectual-property-rights-iprs

5. Ex Post Solution? Role of Courts

Judicial control on:

— Essentiality — It is only a declaration from the right holders, SSOs do not
verify if the patents are actually essential to a standard

— Validity of patents
— Extent and impact of the promise to license FRAND in case of litigation

Anticompetitive concerns regarding the enforcement of IPR in this context:
Issue when a right holder pledged to license FRAND but request and injunction
before a court. The problem is essentially that the right holder, due to the fact that it
holds a SEP, may be in a position to use the “threat of injunction” in an
anticompetitive manner. This particular scenario leads to risk of “hold-up” due to the
fact that alleged infringers are in a so-called “lock-in” position. They cannot avoid
licensing the technology covered by the SEP if they want to be active on the market.

A defendant, accused of patent infringement, may raise as a defence in litigation, that
a SEP holder (in a dominant position) who promised to license FRAND but
nonetheless brought an action before a court to obtain an injunction (and/or recall of
products) abuses his dominant position.

6. When? Evolution of the Case Law

6.1.First Phase: National Cases

— Orange Book Standard (Federal Court of Justice of Germany, 2009, Case
KZR 39/06). Decision in German available here:
http://juris.bundesgerichtshof.de/cqi-
bin/rechtsprechung/document.py?Gericht=bgh&Art=en&sid=acea256584d0e
420272381a9d0c7a57a&nr=48134&pos=0&anz=1
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- Burdensome requirements on the defendants

6.2.Second Phase: Commission’s Decisions

— Samsung — Enforcement of UMTS standard essential patents COMP/39.939

e Commitments Decision 29.04.2014.
— Motorola — Enforcement of GPRS standard essential patents COMP/39.985

e Prohibition decision, 29.04.2014.

- Burdensome requirements on right holders

- Seeking injunctive relief by a SEP holder may be an abuse of dominant position,
unless the right holder can show that the infringer is behaving like an “unwilling

licensee”.

6.3.Third Phase: Decision of the Court of Justice

— Judgment of the Court (Fifth Chamber) of 16 July 2015, Huawei
Technologies Co. Ltd v ZTE Corp. and ZTE Deutschland GmbH, Case C-
170/13.

Preliminary question (essentially) to be answered by the Court: in what
circumstances the bringing of an action for infringement, by an undertaking in
a dominant position and holding an SEP, which has given an undertaking to
the standardisation body to grant licences to third parties on FRAND terms,
seeking an injunction prohibiting the infringement of that SEP or seeking the
recall of products for the manufacture of which the SEP has been used, is to
be regarded as constituting an abuse contrary to Article 102 TFEU.

Prerequisite: “exceptional circumstances”

¢ Indispensability of the SEP to compete on the downstream product
market; and

e The FRAND commitment given to the SDO

Answer: The Court (at 60-68 of the decision) found that a SEP holder, who is
in a dominant position, will not infringe article 102 TFEU by seeking
injunctive relief in respect of the alleged infringement of an SEP as long as
the following steps of negotiation are respected between the parties:
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(1)

(2)

3)

(4)

The right holder must first alert? the alleged infringer of the
infringement complained about, before bringing an action for a
prohibitory injunction (or for the recall of products);

After the alleged infringer has expressed its willingness to license
on FRAND terms, the right holder must make a FRAND offer??;

The alleged infringer must diligently, and without engaging in
delaying tactics, respond to the offer (i.e. accept the offer or submit
a FRAND counter-offer)®*:

If the counter-offer is refused by the SEP holder and that the
alleged infringer is already using the teachings of the SEP (i.e.
without a license), he must provide appropriate security in
accordance with recognized practices in the field (e.g. bank
guarantee or deposit)?°.

If no agreement is reached between the parties, they may request that the
amount of the FRAND licensing royalties be determined by an independent
third party.

-> Balanced approach between right holders and alleged infringers

6.4.Phase four: Application of Huawei v. ZTE at National Level

See in particular:

— Unwired Planet v. Huawei [2017] EWHC 711 (Pat) and [2017] EWHC 1304

(Pat)

— For other national decisions (German, lItalian, English, Romanian, French
and Dutch courts decisions) see: 4ip Council — Case Law post CJEU ruling
Huawei v ZTE Available at: https://caselaw.4ipcouncil.com

2 The notice of infringement must at least designate the allegedly infringed SEP and specify the way
in which it has been infringed (at 61).

% The offer must specify, in particular, the amount of the royalty and the way in which that royalty has
been calculated (at 63).

% at 65-66.
% at67.
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REMARK:

— Methodology of 102 TFEU — Antitrust defense in case of SEPs and promise
to license FRAND

— Prerequisite: ‘exceptional circumstances’
a) Dominant position? Not automatic even if SEPs

b) Definition of potentially affected market? Difficulty of definition for
market for technology — SEPs = potentially very limited market

c) Abuse/ harm to effective competition? Case-by-case assessment —
importance of discrimination? between licensees and/or access to
market due to SEPs

d) Sanction? Compulsory license on FRAND terms

Other documents:

e Communication from the Commission to the European Parliament, the Council
and the European Economic and Social Committee — Setting out the EU
approach to Standard Essential Patents (Nov. 2017)

e Generally on the enforcement of IPRs: Guidance on certain aspects of
Directive 2004/48/EC of the European Parliament and of the Council on the
enforcement of intellectual property rights (COM(2017)708)

e On Patent Assertion Entities (PAEs) and SEPs: JRC Science for Policy
Report: Patent Assertion Entities in Europe: Their impact on innovation and
knowledge transfer in ICT market (2016). Available at:
https://ec.europa.eu/jrc/en/publication/eur-scientific-and-technical-research-
reports/patent-assertion-entities-europe-their-impact-innovation-and-
knowledge-transfer-ict-markets

e Commission’s Press Release on transferability of the commitment to license
FRAND (MEMO/09/549).

% See also: Judgment of the Court (Second Chamber) of 19 April 2018, MEO — Servigos de
Comunicacgbes e Multimédia SA v Autoridade da Concorréncia, Case C-525/16.
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CbaoebHM aena u acnekTn Ha uucdppoBUTEe MOHOMNONMN

Lumumbp Unues

1. Mpenucka Ha EK COMP/39.530 Microsoft (Tying)?’

Mpomnssogcteoto npeg EK e 6uno obpasyBaHo no noBog Ha ToBa, 4e
MawkpocodT BMHarM e npogasasno onepaumoHHaTa CU cuctemMa 3a KOMMTpU B
naket ¢ paspaboTeHuns oT Hero 6pay3bp Internet explorer.

MogoBHM NpaKkTUKM, YECTO CpeLlaHu KakTo B paMKuTe Ha umdpoBuTe nasapw,
Taka M U3BbH TAX, Ca M3BECTHU KaTo cTpaTernss Ha oOBbp3BaHe U MakeTupaHe.
Ob6ebp3saHemo OBUKHOBEHO Ce OTHAcs OO CUTyauuu, B KOUTO KIMEHTUTE, KOWUTO
KynyBaT eguH NpoaykTt (ob6ebp3sawjusi npodykm), ca 3agbihPKeHU CbLOo Aa 3aKynaT U
apyr npoaykt (ob6ewbp3aHusi npodykm) OT nNpeanpusaTMeTo ¢ FOCNOACTBALLO
nonoxeHne. OOBBbp3BaAHETO MOXe [[a 0ObOe OCbLECTBEHO Ha mexHu4yecKka
(dbn3nuyecko umHTErpMpaHe w/vnu npegHasHadeHWe 3a CbBMECTHa ynoTpeba) wmnu
OocosopHa 6asza. TepMUHBT nakemupaHe pedepupa KbM HauuHa, MO KOWTO
NPoAYKTUTE ce npeanaraT Ha nasapa (BKIIHYUMTENHO U KbM LieHaTa, KOSITO € NakeTHa)
OT CTpaHa Ha npeanpusTMe C rocnogcTBaLLo MofoXeHne.

MopobHo Ha npakTukata no odaH3MBEH NEBBLPUOK, Ta3n Ha obBbp3BaHe U
nakeTupaHe B UMGPOBUTE Masapu, Mma 3a Len YyCTaHOBsIBaHE Ha roCrnoAcTBallo
nonoxeHne (1 CbOTBETHO obnarogeTencrBaHe) Ha cBbp3aH nasap. OT
MKOHOMUYECKa rnefHa To4yka Te3u OBa TuMa Ha NoBedeHWe ce pasrnexgar KaTo
e[Ha edVHCTBEeHa TbProBCcKa NpakTuKa.

Mo cmucbna Ha yun. 102 ot APEC obBbp3aHMTe npogaxdbu ca 3abpaHeHwu,
KoraTo ca Hanvue cregHuTe yCrnoBUs:

— [ABa pa3riMyHM NpoayKToBM nasapa: O6B'bp3BaU_l, n O6B'bp3aH NpoAYyKT;

— MpeanpuATMeTO UMa rocroACcTBaLlo MOSIOKEHNe Ha rnasapa ¢ 06Bbp3BaLLms
MPOAYKT;

— notpebutenute He MmoraT ga 3aKkynsaT o6Bbp3Bawms npoaykt, 6e3 aa
3aKkynaT 06BbP3BaAHUS;

z Mpennckata Ha EK e goctbnHa Ha
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_39530
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— obBbp3BaHaTa npogaxba Ha ABaTa nNpoAykTa npeaoTBpaTsiBa HaBNM3aHETO
Ha HOBW y4acTHMLUM Ha nasapa.

B xona Ha npousBogcteoTo EK npmnema, 4ye onepaunoHHaTa cuctema Windows
n O6paysapbT Internet explorer npepcrtaBnsBat ABa oTgenHuM npogykta. EK
ycTaHoBsaBa, 4e MankpocopT mMmMa rocrnoacTBallo MOMoOXKeHWe Ha nasapa Ha
onepaumoHHN CUCTEMM U Ye NPOU3BOAUTENUTE HA KOMMIOTPU N KIMEHTUTE HEe morat
Aa nonyvat HWUTO TEXHUYECKW, HUTO 3aKOHOBO, OfepauMoHHaTa cucTemMa Ha
Windows, 6e3 ga 6bae BkntodeH u Internet explorer. Cnopea EK edektbT Ha
3aTBapsAHe Ha nasapa Ha TbproBuss C Opay3bpu ce noctura OT TOoBa, 4e
paspaboTymumnTe Ha UHTEPHET NPUNOXeHus u codTyep GMBaT CTUMyNUpPaHU, Ypes
Bb3npuetata oT MavkpocodT MpakTuka, fa agantupar CBOUTE MNPOOYKTU KbM
Internet explorer. o To3M HaunH MNOTEeHUMANHUAT Opon Ha noTpebutenute Ha
TexXHUTe pa3paboTkm e paBeH Ha Bposi Ha KNMEHTUTe Ha MarkpocodT, 3aKkynyBaLm
HeroBaTa onepauMoHHa CUCTEMA.

Mpon3BOACTBOTO MPUKNIOYBA C MOEMAHETO Ha aHraXXUMeHTU OT CTpaHa Ha
MawnkpocodT, Ype3 KOUTO ce ocurypsieaT ycnosusi 3a 6GeanpuctpacteH m3bop Ha
notpedutenute mexay Internet explorer n opyrn KOHKypeHTHM Bpay3bpu.

MoeTuTe 3agbimkeHusi He 6uBaT cnaseHn, nopaaun koeto EK Hanara Ha
MawnkpocodT umyLLLeCcTBEHa CaHKUMS B pa3mep Ha 561 MniH.eBpo, paBHABALLM Ce Ha
1.02% ot obopoTa Ha ApykecTBOTO 3a nepuoga ot tonv 2011 go toHm 2012 .

2. Npenucka Ha EK AT.39740 — Google Search (Ma3apyBaHe)?®

Ha 27 toHu 2017 r. EK noctaHoBM pelleHWe, B KOETO yCTaHOBsIBa, Ye Mo-
OnaronpuATHOTO NO3ULMOHMPAHE U Noka3BaHe OT cTpaHa Ha Google Ha cobcTBeHaTa
My YycCnyra 3a CpaBHsiBaHe Ha YCroBMsTa 3a NasapyBaHe npu noka3BaHe Ha
pesyntatn oT OOUKHOBEHO TbpceHe B VHTEPHET CNPSMO KOHKYPEHTHUTE ycnyru 3a
CpaBHsiIBaHe Ha ycrnoBudaTa 3a nasapyBaHe Hapywasa yneH 102 ot JOEC.

B xona Ha npousBoacTeoTo EK onpenensa asa otaenHy npoayKkToBu nasapa:
— nasap Ha ycnyru 3a 06MKHOBEHO TbPCEHE B UHTEPHET;
— nasap Ha ycnyru 3a cpaBHsiBaHe Ha YCroBusTa 3a nasapyBaHe.

Cnopep EK 3noynoTtpebarta ce n3passiea B ToBa, 4Ye ['yrbn Hamansasa Tpaduka
KbM KOHKYPEHTHWUTE YCIyrM 3a CpaBHsSIBaHE Ha YyCroBusiTa 3a MasapyBaHe oOT
CTpaHMumMTe C pe3ynTaThu OoT 0OMKHOBEHO TbpceHe B Google u yBenuyaBa Tpaduka

3 MpennckaTa e QOCTbMHA Ha:
http://ec.europa.eu/competition/elojade/isef/case details.cfm?proc_code=1 39740
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KbM COOCTBEHWTE CM YCRyrM 3a CpaBHsSIBaHE Ha YCNoBusTa 3a MnasapyBaHe OT
CTpaHuuuTE C pesyntaTtn oT 06MKHOBEHO TbpceHe B Google.

B peweHneto Ha EK ce ycrtaHoBsiBa, 4Ye cneuuanHu anroputMmu npa.BaT
Bb3MOXHO KOHKYpeHTHMTe Ha [yrbn ycnyrm 3a cpaBHsIBAHE Ha YCnoBusaTa Ha
nasapyBaHe fa 6baat knacupaHu no-Hasag Ha ctpaHuuuTe Ha Google ¢ pesyntaTtu
OT OOMKHOBEHO TbpCeHe, KOETO OKa3Ba BNUAHME BbPXY THAXHATa BUMAMMOCT 3a
notpebutenure.

B pelueHneTo ce ctura oo 3akitoyeHMeTo, Ye oOWMAT TpadmK Ha TbpceHe OT
cTpaHuuute Ha Google ¢ pe3yntaT OT OOGMKHOBEHO TbPCEHEe, T.e. U3TOYHUKBLT Ha
TpaduK, OTKIIOHEH OT KOHKYPEHTHWTE YCNyrM 3a CpaBHsSIBAHE Ha YCroBusTa Ha
nasapyBaHe, NPeACTaBnsBa rosisiM NPOLEeHT OT Tpadhmka KbM Te3u YCryru.

Mopagu Tesn npunumHn, EK Hanara nmyuecteeHa caHkuus B pasmep 2,424 MnH.
€Bpo.

3. NMpenucka Ha EK 40099 oTHOCHO ycTaHOBSIBAaHETO Ha
3noynoTtpeba oT cTpaHa Ha Nyrbn npu n3anon3BaHeTo Ha
onepauuoHHaTa cuctema AHapoua 3a Mo6unHm Tenedonn?’

Android e onepauuoHHa cuctema 3a MobunHu yctponctea. lNpounssogutennte
Ha MOOUMHM yCTpPOMUCTBaA MoraTt fa 3akynaT nuueHs 3a Android, 3a ga moraT TexHuTe
ycTpouncTBa ga paboTdar cbec cuctemarTa.

B xoma Ha npousBoactBoTo EK e yctaHoBuna, 4ye lNyrbn e 3noynoTtpedbuno ¢
rocnoacTBaLLOTO CU NOSOXEHUE KaTo € U3MCKBaso OT NPOU3BOAUTENUTE HA MOBUNHN
YCTPOWCTBa Aa WHCTanupaT npeasapuTenHo Herosus 6paysbp Chrome n HeroBoTo
npunoxeHue 3a TbpceHe Google Search, kaTo ycnoBve ga nonydaTt nvueH3 Ada
n3nonseaTt MarasuHa 3a npunoxeHus Ha [yrbn Play Store. OcBeH TOoBa, EK e
ycTtaHoBuna, 4ye B Play Store ce npegnarat noBeye oT 90% OT MpPUNOXEHUATA,
N3TernsaHn Bbpxy yctporncteaTta ¢ AHgpond. Cnopen npomsBoguTenuTe Ha MOGUNHN
yctponctBa Play Store e npunoxeHue, ,0e3 KOeTO He MoOxe“, Tbh KaTo
notpebutennte odakeat To Aa Obae NpeABapUTENHO WMHCTaNUMpPaHO Ha TEexXHWUTe
YyCTPOWNCTBa (Hanpumep 3aloTo He MoraT ga ro U3Ternat camu Nno 3aKOHEH HauduH).
O6Bbp3BaHeTo Ha Play Store ¢ npunoxeHueTto 3a TbpceHe Google n Gpaysbpa
Chrome npaBu HEBB3MOXHO NpPoOM3BOAUTENUTE HA MOOUMHM yCTpoMCTBa Aa
WHCTanupaT camo HsiKou OT Te3u npunoxenunda. EK e Ha MHeHne, Ye notpebutenute,
KOUTO HaMepsaT Ha CBOMTE YCTPOWCTBA NpeaBapuUTEnHO MHCTanupaHum Gpaysbpu n
NPUNOXeHUsa 3a TbpceHe, Ma BEPOSATHOCT Aa NpoAbikaTt Aa rv u3nonasar, a Toea

2 MpennckaTa e QOCTbMHA Ha:
http://ec.europa.eu/competition/elojade/isef/case details.cfm?proc_code=1 40099
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orpaHMyaBa Bb3MOXHOCTUTE 3a eeKkTMBHaA KOHKypeHuMsTa OoT cTpaHa Ha
KOHKYpeHTuTe Ha Myrbhn.

Ha cnegpawo mscto, EK e yctaHoBuna, 4ye ca 6unu ussbpLleHn nnawaHus Ao
onpeaeneHn roreMu nNpouMsBoaUTENN W onepaTopy Ha MOBWUMHWM Mpexu, npu
yCcroBme 4e uvHCTanupaT npeaBapuUTENHO U eKCKNy3uBHO npurnoxeHveto Google
Search Ha cBouTe ycTponctBa. KomucuaTta uvaeHTUdULMPa, Y€ KOHKYPEHTHUTe
Tbpcayku ca 6unm HecnocobHu Ja KoMMeHcupaT Npous3BoaMTeN Ha YCTPONCTBA UMK
onepaTtop Ha MOBUITHK Mpexn 3a 3arybata Ha npuxoau oT NYrbn U CbLUEBPEMEHHO
Aa peanuaupar nedanbu. ToBa e Taka, 3aWoTO AOPU aKo KOHKYpPEHTHaTa Tbpcayka e
6una npeaBapuTenHO MHCTanupaHa caMO Ha HAKOM YCTPOWCTBA, TA € Lwana ga
ABbIDKM KOMNEHcauMM Ha npoussoguTens unu onepaTopa 3a 3aryba Ha npuxoau ot
'yrbn 3a BCUYKKM YCTPOUCTBA.

B xoma Ha npoyyBaHeTo, EK ycTaHoBsiBa CbllO Taka, 4ye e Hanuue 6una
Hanuue oOeKkTMBHa HEBBL3MOXHOCT nped Npou3BoAUTENUTE, Kenaewu Aaa
WHCTanupaT npeaBapuTenHo npunoxexnms Ha Google, aa npogasat MOOWHK
yCTpOKCTBa, paboTewm ¢ antepHaTneHn Bepcumn Ha Android, Konto He ca ogobpeHun
oT Google (T.Hap. ,dpopkoBe Ha Android®). o To3n HaunH Nyren e Gnoknpano BaxHa
Bb3MOXHOCT 3a BbBEXOAaHEe Ha MPUIIOXEHUsT U YCINyrm OT CTpaHa Ha HeroBute
KOHKYPEHTU, B YACTHOCT ycnyrute 3a obuwo TbpceHe, Kouto buxa mornu ga 6vaar
npenBapuTenHo WHcTanupaHn Ha ¢opkoBe Ha Android. Crnopen EK ToBa e
orpaHn4Mno [octbna Ha notpebutennte 0O MHOBaUMM U MOBUITHM YCTPOWCTBA,
paboTewm c anTepHaTUBHN BEPCUM Ha onepaunoHHaTa cuctema Ha Android.

C ornen Ha yctaHoBeHWTe HapyuweHus, EK Hanara Ha [yrbn umywiectBeHa
CaHKUMs B pasmep Ha 4, 342 MIH. eBpo.
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Open Innovation and Related Agreements

Arina Gorbatyuk

1. Introduction

Open innovation (Ol) has gained significant popularity in recent decades. It
refers to a model for innovation whereby entities increasingly rely on external
knowledge and external partners throughout the innovation process. This model has
been embraced by numerous companies, universities and research institutions. Its
relevance has also been recognized by public institutions.

This paper aims at providing a better understanding of the concept of Ol and
deliberates upon the main points that have been addressed by the author during her
presentation given in the framework of the training event ‘Intellectual Property
Ownership as a Determinant Factor in Legal Competitive Assessments’ of the
CONSTANT project.

2. The Concept of Open Innovation

In 2003, Henry Chesbrough introduced the notion of Ol and became
internationally renown through his book ‘Open Innovation: The New Imperative for
Creating and Profiting from Technology’.*® He argued that in the 20th century public
and private entities increasingly shifted from a closed innovation (Cl) model to an Ol
model, in which entities rely on external partners and use external knowledge
throughout the innovation process.®! In his book Chesbrough defines Ol “as a
paradigm that assumes that firms can and should use external ideas as well as
internal ideas, and internal and external paths to market, as firms look to advance

their technology”.*?

% Chesbrough, H. W. (2003). Open innovation: the new imperative for creating and profiting from
technology. Boston, Harvard Business School Press.

* Ibid., p. xxii.
% bid., p. xxiv.
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The basic precondition of Ol model is “opening up innovation process”.*® Ol is
‘open’ because the stakeholders are ‘open’ to collaborate with external partners and
use external knowledge and/or share their knowledge. Access to knowledge for all
interested stakeholders or access free of charge is not the central focus of Ol. Such
practices as open source and open patent fall within the notion of Ol but are not sole
Ol practices. Both pecuniary and non-pecuniary modes of knowledge exchange that
transcend the firm’s boundaries falls within the OI concept. In particular, in 2014
Chesbrough and Bogers specified in the newer definition that Ol is “a distributed
innovation process based on purposively managed knowledge flows across
organizational boundaries, using pecuniary and non-pecuniary mechanisms in line

with their organization’s business model”.3*

Originally Chesbrough explained the Ol model by comparing it to the Cl model.
The CI model is pictured as an opposite model and a predecessor of Ol. Through
comparing the two model, Chesbrough could describe the underlying principles and
goals of organizations that applied a more “closed” or “open” approach to the
innovation processes. In his first book Chesbrough suggested that there were six
main contrasting principles of CI and OI.*® First, he specified that Cl-minded
organizations assumed that “smart people in the field work for” them, whereas Ol-
minded organizations focused on working with “smart people” both from the inside
and outside of the organizations. Second, according to the Cl model in order to “profit
from R&D” one “must discover it, develop it and ship it ourselves”. The Ol model, on
the contrary, focuses not only on internal R&D but also on the creation of value using
external R&D. Third, Cl-minded organizations focus on innovating themselves in
order to bring new discoveries to the market first, whereas Ol-minded organizations
do not “have to originate the research to profit from it". Fourth, OIl-minded
organizations focus on establishing a better business model rather than getting to the
marker first. Fifth, according to the Cl model, organizations which “create the most
and the best ideas in the industry” win. The Ol model, on the contrary, focuses on
making “the best use of internal and external ideas”. Finally, and most importantly,
Cl-minded organizations use their IP rights (IPRs) to exclude others and to prevent
competitors from profiting from their ideas. Ol-minded organizations, however, see
their IP as an asset that may help them generate profit by giving access to it to other
organizations, e.g. through providing a license. Similarly, Ol-minded organizations
can benefit from obtaining access to IP of other companies and, for instance,
diminish R&D costs.*®

% Huizingh, E. K. R. E. (2011). "Open innovation: State of the art and future perspectives."
Technovation 31(1): 2-9., p. 2.

% Chesbrough, H. and M. Bogers (2014). Explicating open innovation: Clarifying an emerging
paradigm for understanding innovation. New Frontiers in Open Innovation. Oxford: Oxford University
Press, Forthcoming, Oxford University Press: 3-28., p. 3.

% Chesbrough (2003), p. xxvi.
% Ibid., p. XXvi.
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In reality, the distinction between CI and Ol cannot be made as firmly as
Chesbrough suggested. The shift from the Cl model to the Ol model has been
gradual and influenced by several factors, such as:

the process of globalization®’;

the increase of R&D costs and risks;

the shortening of innovation cycle®;

the increase of complexity of new technologies® and technology fusion“.

Thus, these factors influenced the stakeholders to open up their innovation
strategies and consider integrating knowledge developed by other organizations into
their innovation processes.

3. Open Innovation Processes and Related Agreements

Organizations can benefit from Ol by engaging in three different types of
processes:

— the inside-out Ol processes;
— the outside-in Ol processes;
— the coupled Ol processes.*

The inside-out Ol process - The inside-out Ol process allows organizations to
earn “profits by bringing ideas to market, selling IP, and multiplying technology by
transferring ideas to the external environment”.** Organizations interested in sharing
their knowledge and technologies with third parties may be driven by different
motives which affect the choice of a particular type of inside-out Ol practice. In
particular, such organization may be interested in:

— generating economic value from developed knowledge (e.g. receive licensing
fees);

3" Gassmann, O. (2006). "Opening up the innovation process: towards an agenda.” R&D Management
36(3): 223-228., p. 223.

¥ Bader, M. A. (2006). Intellectual Property Management in R&D Collaborations. Heidelberg, Physica-
Verlag., p. 2.

¥ Gassmann (2006), p. 223.

“bid., p. 224.

** Gassmann, O. and E. Enkel (2004). "Towards a theory of open innovation: three core process
archetypes." R&D management conference 6., p. 6.

*2 Enkel, E., O. Gassmann and H. Chesbrough (2009). "Open R&D and open innovation: exploring the
phenomenon." R&D Management 39(4): 311-316., p. 312.
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— avoiding investing in developing the final product or service;

— recouping R&D investments and investing the obtained funds in other R&D
projects.

Organizations may share their knowledge with third parties by concluding the
following agreements:

licensing agreements;

assignment agreements;

contract research agreements; or

service agreements.*®

By establishing a licensing agreement an organization temporarily gives access
to its IP protected (existing) knowledge on specified terms, e.g. time, territory,
exclusivity. In return for such access the licensor generally requires the licensee to
pay, for instance, licensing fees or royalties.

Through an assignment agreement an organization sells its IP protected
knowledge to an external party for a fee and in return transfers its ownership rights.
The assignor, however, can also transfer only a particular number of shares of IP
protected knowledge, which makes an assignor and an assignee co-ownership of
knowledge at stake.

Through establishing a contract research agreement an organization can
develop particular (new) knowledge using its internal knowledge or expertise for an
external party. The contractor then receives financial remuneration for the conducted
research.** Similarly, an organization can provide services for a financial
remuneration, e.g. testing particular knowledge, using internal knowledge, expertise
or facilities which an external organization may not have in-house.

The outside-in Ol process - To enrich their internal knowledge, organizations
can also engage in outside-in Ol strategies. By engaging in outside-in Ol processes
organizations can use external knowledge® instead of developing it internally.
Outside-in Ol processes are closely linked to inside-out Ol processes. In fact, what is
an inside-out agreement for one contracting party is an outside-in agreement for the
other party.*®

Organizations may be interested in engaging in outside-in Ol processes to:

* The list provided is not exhaustive.

* Ppagenberg, J. and D. Beier (2008). License agreements. Patents, utility models, know-how,
computer software. Cologne, Carl Heymanns Verlag., p. 521.

*® Enkel, E., O. Gassmann and H. Chesbrough (2009), p. 312.

4 Chesbrough, H. and A. K. Crowther (2006). "Beyond high tech: early adopters of open innovation in
other industries." Ibid. 36(3): 229-236.
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— get access to required knowledge;
— increase their internal innovativeness®’;
— reduce risks, costs and time spent on internal R&D.

In essence, the agreements through which outside-in Ol processes can be
established are identical to outside-in Ol processes, the roles, however, are reversed.
In particular, if an organization is interested in licensing-out its technology, in other
words engage in inside-out Ol activity, another organization should be willing to
license-in the technology, thus, engage in outside-in Ol activity. Thus, the
organization, engaging in inside-out Ol activity, is either interested in getting access
to existing knowledge through conducting, for instance, a licensing or assignment
agreement, or new knowledge through a contract research agreement.

The coupled Ol process — Organizations can also combine inside-out and
outside-in Ol activities and engage in a couple Ol process.*® This process involves
the mutual exchange of knowledge and an element of co-creation with
complementary partners through establishing R&D partnerships.

Through engaging in coupled Ol processes organizations can:

— access necessary resources (e.g. knowledge, financial, labour resources)*’;
— spread R&D costs and share risks of an R&D project failure®’;

— reduce the lifecycle of R&D;

— expand their market™.

From a legal perspective parties typically engage in coupled Ol activities
through establishing three types of agreements:

— R&D joint venture (JV) agreement;

— R&D collaboration agreement;

*" Enkel, E., O. Gassmann and H. Chesbrough (2009), p. 312; Laursen, K. and A. J. Salter (2013).
"The paradox of openness: Appropriability, external search and collaboration." Research Policy 43(5):
867-878.

8 Enkel, E., O. Gassmann and H. Chesbrough (2009), p. 313.

* Miotti, L. and F. Sachwald (2003). "Co-operative R&D: why and with whom?: An integrated
framework of analysis." Research Policy 32(8): 1481-1499., p. 1483.

* Hagedoorn, J. (1993). "Understanding the rationale of strategic technology partnering:
Interorganizational modes of cooperation and sectoral differences." Strategic Management Journal
14(5): 371-385, ibid., p. 379; Faems, D., B. Van Looy and K. Debackere (2005). "Interorganizational
Collaboration and Innovation: Toward a Portfolio Approach." Journal of Product Innovation
Management 22(3): 238-250., p. 240; Belderbos, R., M. Carree and B. Lokshin (2004). "Cooperative
R&D and firm performance.” Research Policy 33(10): 1477-1492., p. 1479; Alexy, O., P. Criscuolo and
A. Salterm (2009). "Does IP strategy have to cripple open innovation?" MIT Sloan Management
Review 51(1): 71., p. 76.

5t Hagedoorn, J. (2002). "Inter-firm R&D partnerships: an overview of major trends and patterns since
1960." Research Policy 31(4): 477-492, ibid., p. 485.
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— R&D consortium agreement.>?

Under an R&D JV agreement several parties, remaining independent, form a
separate new joint undertaking, of which the management is often done jointly. JVs
are considered to be one of “the older modes of inter-firm partnering”,>® that are,
however, gradually becoming less popular than other forms of partnering

nowadays.>*

An R&D collaboration agreement involves multiple partners, working together
on a particular research project and aiming at the joint development of new
knowledge or improvement of existing. Both parties will normally be initiators of the
related R&D activity and engage in the process of knowledge creation and contribute
their financial and knowledge assets.

Finally, R&D consortium agreements are project management and collaboration
agreements for a large consortium of partners. Parties often come from different
sectors (private and public). Consortium agreements tend to be increasingly
supported by large national or European public funding initiatives (e.g. FP 7, Horizon
2020). Funding programs often provide parties with a model framework contract that
offers a useful tool for balancing the interests of numerous actors. Generally, during
the life-span of a consortium partners will also conclude separate R&D collaboration
agreements to work on specific R&D projects within the framework of a consortium. >

4. The Role of Intellectual Property in Open Innovation

In essence, IP protection® gives the owner the possibility to safeguard his/her
knowledge from unauthorized use by third parties. These guarantees are very
important when it comes to engagement in Ol activities. IP protection makes the
knowledge valuable, since no one else can exploit it without owner’s consent, and,
thus, enables its owner to request financial remuneration for obtaining access to it.
On the other hand, the organization (the owner of IP) that decides to give access to
its knowledge needs to be sure that it will not be shared with other parties than the
authorized ones. If the organization does not have these guarantees it will most likely

*2 The list provided is not exhaustive.

* Hagedoorn, J. (2002), p. 487.

** Ibid., p. 487.

*® The section is based on Gorbatyuk, A., G. Van Overwalle and E. van Zimmeren (2016). "Intellectual
Property Ownership in Coupled Open Innovation Processes." IIC - International Review of Intellectual
Property and Competition Law 47(3): 262-302., p. 289.

% 0Ol generally focuses on technological innovation. Hence, developed knowledge is mostly protected

through patent and/or trade secret protection. Other forms of IP protection are also applicable, for
instance, copyright protection (e.g. to protect software) but to a lesser extent.

To3un NpoekT ce u3nbHaBa ¢ (hrHaHcoBaTa nogkpena Ha EBponenckns
cbto3 no NporpamaTa 3a 06yvyeHne Ha HaUMOHanHU CbanMK No OroBoOp 65/77
Ne SI2.763330-HT.5232




:CONNECTOR E—

not engage in Ol activities with external parties. Thus, IP protection is seen as “an

enabling mechanism” “to promote the open exchange of innovation inputs”.>’

”

Effective IP protection, however, allows the owners to exchange knowledge with
other actors without the risk of losing control. Thus, an owner of IP protected
knowledge is the main actor in Ol. The owner has the right to establish inside-out Ol
agreements, e.g. license its knowledge to other organizations, transfer it to another
organization or establish a spin-off.® Moreover, the owner can engage in coupled Ol
process and contribute its knowledge to an R&D partnership.*®

5. Concluding Remarks

In this paper the basics of the Ol concept have been discussed. The close
attention was paid to Ol processes and the agreements through which those
processes can be established. Negotiating Ol agreements may not be an easy task.
Organizations may have different interests which need to be carefully considered and
balanced to realize a successful and fruitful Ol activity. Moreover, with the rapid
development of competition law, organizations not only need to balance their
interests but also consider restriction of competition law. In the paper ‘Open
Innovation and EU Competition Law’ it is reviewed how organizations can ensure that
their Ol agreements are in line with EU competition law.
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Open Innovation and EU Competition Law

Arina Gorbatyuk

1. Introduction

Organizations, when establishing open innovation (Ol) agreements,®® should
not only safeguard that the negotiated contractual arrangements satisfy their
business interests but also ensure that they comply with EU competition law.
Fortunately, the European Commission shed some light in the applicability of Article
101(1) of the Treaty on the Functioning of the European Union (TFEU) to some types
of Ol agreements through providing organizations with several block exemption
regulations. The scope of those regulations is the main subject of this paper.

2. Article 101 TFEU

Article 101 of the TFEU aims at protecting competition on the market and
promote consumer welfare. Article 101(1) prohibits all agreements between
undertakings, decisions by associations of undertakings and concerted practices
which may affect trade between Member States and which have as their object or
effect the prevention, restriction or distortion of competition within the internal market.
Such agreements are automatically void according to Article 101(2) of the TFEU.
However, Article 101(3) of the TFEU suggests that the prohibition specified in Article
101(1) may be declared inapplicable when agreements between undertakings
contribute to improving the production or distribution of goods or to promoting
technical or economic progress, while allowing consumers a fair share of the
resulting benefit.

3. Ol agreements and EU Competition Law

® Those agreements are discussed in detail in the paper ‘Open Innovation and Related Agreements’.

To3u NpoekT ce n3nbiHgaBa ¢ hnHaHcoBaTa nogkpena Ha Esponenckns
cbto3 no NporpamaTa 3a 06yvyeHne Ha HaUMOHanHU CbanMK No OroBoOp 68 /77
Ne SI2.763330-HT.5232




:CONNECTOR E—

As it was mentioned in the paper ‘Open Innovation and Related Agreements’
organizations tend to engage in Ol activities through three types of processes: inside-
out, outside-in and coupled OI processes. Inside-out and outside-in processes are
generally established through licensing or assignment agreements, whereas coupled
Ol is established through R&D joint venture, R&D collaboration, R&D consortium
agreements.®*

These agreements may in some cases violate provisions of EU competition law,
in particular Article 101(1). To shed more light in the applicability of Article 101(1) of
the TFEU to those agreements, the European Commission provided organizations,
interested in engaging in Ol activities, with two important block exemptions:

— Regulation 316/2014 on the application of Article 101(3) of the TFEU to
categories of technology transfer agreements® (TT Block Exemption):

— Regulation 1217/2010 on the application of Article 101(3) of the TFEU to
categories of research and development agreements®® (R&D Block
Exemption).

The European Commission provided these Regulations since in principle these
agreements are beneficial for the consumers. In particular, the European
Commission is of the view that technology transfer agreements “will usually improve
economic efficiency and be pro-competitive as they can reduce duplication of
research and development, strengthen the incentive for the initial research and
development, spur incremental innovation, facilitate diffusion and generate product
market competition”.®* Furthermore, according to the Recital 10 of the R&D Block
Exemptions, “consumers can generally be expected to benefit from the increased
volume and effectiveness of research and development through the introduction of
new or improved products or services, a quicker launch of those products or services,
or the reduction of prices brought about by new or improved technologies or
processes”.

In addition, there are other types of agreements, which are not directly linked to
Ol but may still be related to intellectual property (IP). For instance, access to IP may
be relevant for joint production, subcontracting, distribution or franchising
agreements. These agreements are subject to two other important block exemption
regulations:

® The list of agreements specified is not exhaustive.

%2 Commission Regulation (EU) No 316/2014 of 21 March 2014 on the application of Article 101(3) of
the Treaty on the Functioning of the European Union to categories of technology transfer agreements,
0OJ L 93, 28.3.2014, p. 17-23.

8 Commission Regulation (EU) No 1217/2010 of 14 December 2010 on the application of Article
101(3) of the Treaty on the Functioning of the European Union to certain categories of research and
development agreements, OJ L 335, 18.12.2010, p. 36—42.

% Recital 4 of the TT Block Exemption.
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— Regulation 1218/2010 on the application of Article 101(3) of the TFEU to
certain categories of specialization agreements® (Specialization Block
Exemption);

— Regulation 330/2010 on the application of Article 101(3) of the TFEU to
categories of vertical agreements and concerted practices®® (Vertical
Restraints Block Exemption).

Similarly, the European Commission was of the view that these agreements,
when in line with the provided block exemptions, may be beneficial for the
consumers. In particular, specialization agreements “are most likely to contribute to
improving the production or distribution of goods if the parties have complementary
skills, assets or activities, because they can concentrate on the manufacture of
certain products and thus operate more efficiently and supply the products more
cheaply”.®” Thus, consumers can “receive a fair share of the resulting benefits”.%® As
for the vertical agreements, “certain types of vertical agreements can improve
economic efficiency within a chain of production or distribution by facilitating better
coordination between the participating undertakings”; “they can lead to a reduction in
the transaction and distribution costs of the parties and to an optimisation of their
sales and investment level”.%

Since Ol agreements are the main focus of this paper, provisions of the TT
Block Exemption and the R&D Block Exemption will be further elaborated upon in
detail.”

4. TT Block Exemption

Scope of technology transfer agreements

% Commission Regulation (EU) No 1218/2010 of 14 December 2010 on the application of Article
101(3) of the Treaty on the Functioning of the European Union to certain categories of specialisation
agreements, OJ L 335, 18.12.2010, p. 43-47.
% Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of
the Treaty on the Functioning of the European Union to categories of vertical agreements and
concerted practices, OJ L 102, 23.4.2010, p. 1-7.
%" Recital 6 of the Specialization Block Exemption.
68 .

Ibid.
% Recital 6 of the Vertical Block Exemption.
" For more information on Specialization Block Exemption consult: Communication from the
Commission — Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the
European Union to horizontal co-operation agreements, OJ C 11, 14.1.2011, p. 1-72; Davis, R., B.
Longstaff, A. Roughton, T. St. Quintin and G. Tritton (2014). Tritton on Intellectual property in Europe,
London : Sweet and Maxwell., p. 1504; Turner, J. D. C. (2015). Intellectual Property and EU
Competition Law, Oxford University Press., p. 308. For more information on Vertical Restraints Block
Exemption consult: Guidelines on Vertical Restraints, OJ C 130, 19.5.2010, p. 1-46.
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According to Article 1(1)(c) of the TT Block Exemption, technology transfer
agreements are:

— technology rights licensing agreements entered into between two
undertakings for the purpose of the production of contract products by the
licensee and/or its sub-contractor(s);

— an assignment of technology rights between two undertakings for the
purpose of the production of contract products where part of the risk
associated with the exploitation of the technology remains with the
assignor.”

The TT Block Exemption is only applicable to bilateral agreements, multilateral
agreements, e.g. patent pools, fall outside the scope of this Regulation and would
require individual assessment.”?

Furthermore, the TT Block Exemption does not apply to licensing arrangements
which fall within the scope of the R&D Block Exemption, the Specialization Block
Exemption or the Vertical Restraints Block Exemption.”

Definitions of the terms “technology rights”, “product”, “contract product’
referred to above are specified in Article 1 of the TT Block Exemption. It is important
to point out that for the purpose of the TT Block Exemption “technology rights” means
know-how and the following rights, or a combination thereof, including applications
for or applications for registration of those rights: (i) patents; (ii) utility models; (iii)
design rights; (iv) topographies of semiconductor products; (v) supplementary
protection certificates for medicinal products or other products for which such
supplementary protection certificates may be obtained; (vi) plant breeder's
certificates; and (vii) software copyrights.” Thus, the TT Block Exemption does not
deal with, for instance, trademarks or copyright as such. In particular, according to
the Guidelines, “provisions in technology transfer agreements relating to the licensing
of other types of IP such as trademarks and copyright, other than software copyright
[...], are only covered by the TTBER if, and to the extent that, they are directly related

to the production or sale of the contract products”.”

Duration of exemption, condition for exemption and market shares

™ For further explanation see Communication from the Commission — Guidelines on the application
of Article 101 of the Treaty on the Functioning of the European Union to technology transfer
agreements, OJ C 89, 28.3.2014, p. 12.

2 Guidelines TT Block Exemption, p. 14; Rab (2014). "New EU Technology Transfer Block Exemption:
A Note of Caution." Journal of European Competition Law & Practice 5(7): 436-450., p. 437 and 443;
Turner (2015), p. 197.

3 Article 9 of the TT Block Exemption; Guidelines TT Block Exemption, p. 16.
™ Article 1(1)(b) of the TT Block Exemption.
® Guidelines TT Block Exemption, p. 13.
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Technology transfer agreements are exempted from Article 101(1) of the TFEU,
as long as condition of the TT Block Exemption are satisfied.”® Moreover, the
exemption applies “for as long as long as the licensed technology rights have not
expired, lapsed or been declared invalid or, in the case of know-how, for as long as

the know-how remains secret”.”’

The applicability of the TT Block Exemption is conditioned upon the parties’
market share.” The distinction is made between “competing undertakings” and “not

competing undertakings”.”

According to Article 3(1) of the TT Block Exemption, if the parties to an
agreement are competing undertakings, the exemption applies on condition that the
combined market share of the parties does not exceed 20% on the relevant
market(s)?°. If the parties are not competing undertaking, according to Article 3(2) of
the TT Block Exemption, the market shares of each of the parties should not exceed
30% on the relevant market(s).**

Hardcore restrictions

Article 4 of the TT Block Exemption provides a lengthy list of hardcore
restrictions. If a technology transfer agreement contains any of those restrictions, the
agreement will not be exempted from the application of Article 101(1) of the TFEU,
even if organizations satisfy the market threshold. Different lists of hardcore
restrictions are provided for competing undertakings and non-competing
undertakings.

Competing undertakings are not permitted to:

— restrict party’s ability to determine its prices when selling products to third
parties;

— limit the output;
— allocate markets or customers;

— restrict the licensee’s ability to exploit its own technology rights;

® Article 2(1) of the TT Block Exemption.

" Article 2(2) of the TT Block Exemption.

"8 Article 3 of the TT Block Exemption.

" The definition of ‘competing undertakings’ is provided in Article 1(1)(n) of the TT Block Exemption.
8 The definition of the “relevant market” is provided in Article 1(1)(m) of the TT Block Exemption.

8 Guidelines TT Block Exemption, p. 17; Rab (2014), p. 438; Turner (2015), p. 205.
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— restrict the ability of any of the parties to the agreement to carry out R&D,
unless such latter restriction is indispensable to prevent the disclosure of the
licensed know-how to third parties.®?

Non-competing undertakings are not permitted to:

— restrict party’s ability to determine its prices when selling products to third
parties;

— restrict the territory into which, or of the customers to whom, the licensee
may passively sell the contract product;

— restrict active or passive sales to end-users by a licensee which is a member
of a selective distribution system and which operates at the retail level.?* 84

Excluded restrictions

Article 5 of the TT Block Exemption provides a list of excluded restrictions.
Technology transfer agreements cannot include clauses that contain:

— an obligation on the licensee to grant an exclusive license or to assign rights,
in whole or in part, to the licensor or to a third party designated by the licensor
in respect of its own improvements to, or its own new applications of, the
licensed technology [so-called “exclusive grant back’];

— an obligation on a party not to challenge the validity of IP rights which the
other party holds.®

Furthermore, according to Article 5(2) of the TT Block Exemption, if organization
are not competing, imposing an obligation limiting the licensee’s use or development
of its own technology is not permitted. A similar restriction is inflicted on competing
undertakings but as a hardcore restriction.®®

If a technology transfer agreement contains any of the excluded restriction, the
rest of the agreement, nevertheless, may still be exempted, if the conditions of the TT
Block Exemption are satisfied and the restriction in question can be separated from
the rest of the agreement.?’

8 Article 4(1) of the TT Block Exemption also provides exceptions to some of the specified restrictions.
% Article 4(2) of the TT Block Exemption also provides exceptions to some of the specified restrictions.

8 For more information on hardcore restrictions consult: Guidelines TT Block Exemption, p. 20; Rab
(2014), p. 438; Turner (2015), p. 212.

% Article 5(1) of the TT Block Exemption.
% Article 4(1)(d) of the TT Block Exemption.

8787 For more information on excluded restrictions consult: Guidelines TT Block Exemption, p. 27; Rab
(2014), p. 438; Turner (2015), p. 224.
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5. R&D Block Exemption

Scope of R&D agreements

According to Article 1(1)(a) of the R&D Block Exemption, R&D agreements are
agreements entered into between two or more parties which relate to the conditions
under which those parties pursue:

— joint or paid-for R&D of contract products or contract technologies and joint
exploitation of the results of that R&D;

- joint or paid-for R&D of contract products or contract technologies excluding
joint exploitation of the results;

— joint exploitation of joint or paid-for R&D of contract products or contract
technologies carried out under previous agreement under the parties.®

R&D collaboration agreements could be seen as joint R&D, whereas R&D
contract research or service agreements could fall within the definition of paid-for
R&D. To avoid potential misunderstandings, definitions of such terms as “R&D”,

“‘joint”, “paid-for R&D”, “contract technology”, “contract product” and “exploitation of
the results” are provided in Article 1 of the R&D Block Exemption.

Duration of exemption and market shares

Similar to the TT Block Exemption, the R&D Block Exemption makes a

distinction between not “competing undertakings” and “competing undertakings”.®°

According to Article 4(1) of the R&D Block Exemption, where the parties to an
R&D agreement are not competing undertakings, the exemption is applicable for the
duration of the R&D, regardless of their market shares. The exemption continues to
apply for seven years after the contract products or contract technologies are first
put on the EU market, if the results are jointly exploited.

However, according to Article 4(2) of the R&D Block Exemption, if the parties
are competing undertakings, the exemption lasts for the same duration as for not
competing undertakings, but only if at the time the R&D agreement is entered into:

- the combined market share of parties to a joint R&D agreement does not
exceed 25% on the relevant product and technology market; or

- the combined market share of the financing party and all the parties with
which the financing parties has entered into paid-for R&D agreements,

 Turner (2015), p. 302.
% See definition in Article 1(2)(r) of the R&D Block Exemption.
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relating to the same contract products or contract technologies, does not
exceed 25% on the relevant product and technology markets.

Regardless whether the parties are competing or non-competing undertakings,
the exemption continues to apply after the period of seven years as long as the
combined market share of the parties does not exceed 25% on the relevant product
and technology markets®.

Conditions for exemption

The exemption is applicable if conditions provided in Article 3 of the R&D Block
Exemption are satisfied, in particular:

- The R&D agreement must stipulate that all the parties have full access to the
final results of the joint or paid-for R&D for the purposes of further R&D and
exploitation. However, there are some exception. For instance, where the
collaborating parties limit their rights of exploitation, e.g. where they
specialize in the context of exploitation, access to the results for the purposes
of exploitation may be limited accordingly.

- The R&D agreement must stipulate that each party must be granted access
to any pre-existing know-how of the other parties, if this know-how is
indispensable for the purposes of its exploits of the results. The access may
be compensated but should not be so high as to effectively impede such
access.

- Any joint exploitation may only relate to results which are protected IPRs or
constitute know-how and which are indispensable for the manufacture of the
contract products or the application of the contract technologies.

Hardcore restrictions

In Article 5 the R&D Block Exemption provides a list of activities which are
restricted. For instance, the Regulation does not apply to agreements which restrict
the freedom of the parties to carry out R&D independently or in cooperation with third
parties in a field unconnected with that to which the R&D agreement relates.®
Furthermore, collaborating parties are not allowed to limit output or sales; fix prices
when selling the contract product or licensing the contract technologies; restrict the
territory in which the parties may passively sell the contract products or license the

% The definitions of “relevant product market” and “relevant technology market” are provided in Article
1(1)(u) and Article 1(1)(v) of the R&D Block Exemption.

% Article 5(a) of the R&D Block Exemption.
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contract technologies.®” The full list of hardcore restrictions is provided in Article 5 of
the R&D Block Exemption.*?

Excluded restrictions

The R&D Block Exemption specifies the list of excluded restrictions. Such
restriction as, an obligation of an exclusive grant back or to not challenge the validity
of IPRs after completion of the R&D, is not exempted by the Regulation.®* The R&D
agreement may still be exempted if the conditions of the R&D Block Exemption are
satisfied and the restriction in question can be separated from the rest of the
agreement.”

6. Conclusions

In essence, to acquire an exemption, organization, when establishing a
technology transfer agreement or an R&D agreement, need to verify whether:

their activity fits within the scope of the TT Block Exemption or R&D Block
Exemption accordingly;

the agreement satisfies the conditions for exemption;

- they satisfy the market share threshold;

the agreement does not contain any hardcore or excluded restrictions.

f the requirements provided in the TT Block Exemption or the R&D Block
Exemption are satisfied, organizations, engaging in technology transfer agreements
or R&D agreements, can enjoy the exemption from Article 101(1) of the TFEU for the
length of the duration of such exemption. However, it does not mean that agreements
which do not fall within the Regulations are against EU competition law (unless they
contain hardcore restrictions). Those agreements may be still exempted on the
individual basis, however, it may be not any easy task to self-assess whether the
agreement can benefit from such individual exemption.
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