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listorical background :CONNECTOR

Pursuant to Chicago Convention (CC) 1944 each State enjoys absolute sovereignty over its
airspace

Traffic rights were exchanged only by bilateral agreements. The only freedoms of the air mutually
exchanged between the State parties to the CC was the freedom for no scheduled flights to overfly

and that of landing for technical reasons.
As a result

were exclusively dealt under bilateral agreement

traffic rights,

ownership clauses,

prices

capacity

frequency

and designation of airlines (very often single) and airports
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Historical background :CONNECTOR

¢ Airlines mostly state owned were
heavily subsidized by the
governments.

Price fixing on air fares

Very limited or prohibition of
competition

This project is implemented with the financial support of the Training of National Judges Programme of the
European Union under Grant Agreement No. SI2.763330-HT.5232 3




Historical background :CONNECTOR

1958: Entry into force of Treaty of Rome
1978: US deregulation

! Article 84 par. 2. of the Treaty of Rome (now Article
100 par. 2 of the TFEU):

“The Council may, acting unanimously, decide
whether, to what extent and by what procedure
appropriate provisions may be laid down for sea and
air transport.”

This project is implemented with the financial support of the Training of National Judges Programme of the
European Union under Grant Agreement No. SI2.763330-HT.5232 4




Liberalization process :CONNECTOR

It actual started at court rooms!

Case law:

= Case 167/73 French Seamen 1974: The general provisions
of the Treaty apply unless the Council decides differently

= Case 209/213/84 Nouvelles Frontiéres: The competition
provisions of the Treaty apply also to the field of air transport

= Case 66/86 Ahmed Saeed 1989: Competition rules apply
directly to price fixing on air tickets even at the absence of
Implementing regulations
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Liberalization process :CONNECTOR

: 1988: 1st package enters into force
: 1990: 2nd package
£ 1993: 3rd package. Full liberalization

! 2008: Regulation 1008/2008 consolidating and
revising 3rd package
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Liberalization process :CONNECTOR

Three Key issues (1):
! Licensing:

= Possession of a valid air operator license
(AOC) that is to say that the operator has the
ability and the organization to ensure safety
of operations

= Ownership and control by EU countries
natural or legal entities (See: Com Dec
IV/IM.616 Swissair-Sabena)

= Financial fithess
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Liberalization process :CONNECTOR

Three Key issues (2):

: Access: Unlimited access to all
destinations in the EU including
cabotage, with the exception of public
service obligations.

¢ Prices: Total freedom to set prices,
subject to competition rules
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Liberalization process :CONNECTOR

! Major changes since following
liberalization:

major reductions on air fares

Increased connectivity & competition
= availability of one-way tickets

= no different treatment of scheduled and no
scheduled flights in EU

= emergence of new airline business models
(LCC)

= airport concession agreements
= emergence of airport competition
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Level playing field :CONNECTOR

! Competition Rules

= Article 101 TFEU on agreements that restrict
competition

= Article 102 TFEU on abuse of dominant position

= Article 107-109 TFEU on State aid ( see also EU
guidelines: on aviation 1994, 2005, 2014).

= Regulation 139/2004 on mergers and takeovers
(1997-2016, 18 mergers and takeovers of air
carriers)

= Regulation 95/93 on common rules for slot
allocation at EU airports
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Level playing field :CONNECTOR

= Directive 96/67 on ground handling for airports
with more than 2.000.000 passengers per year

g'
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= Directive 2009/12 on airport charges at EU
airports with annual traffic more than 6.000.000
passengers
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Passenger rights :CONNECTOR

= Regulation 261/2004 for common rules of passengers
In case of denied boarding, cancelation or long delay of
a flight

Extraordinary circumstances (See Recital 14 of
Regulation 261/2004 See also: Wallntin—Hermann v.
Alitalia 2007): “Extraordinary and Unavoidable nature of
circumstances even if all reasonable measures had been
taken and causality between cancelation and the
extraordinary circumstances.” it exonerates carrier rom
compensation only in cases of long delay or flight
cancellation and does not apply to denied boarding
(Lassooy v. Finnair, 2011).

= Regulation 1107/2006 on Persons with Reduced
Mobility (PRM)
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Safety & security :CONNECTOR

= Development of a new high level concept of safety
highlighted by the establishment of EASA in 2002 and
by the issuance of Regulations relating to almost any
operational aspect of the civil aviation in the EU. (e.qg.
Regulation 923/2012 on air navigation rules.

= Regulation 300/2008 for common rules at the Field of
civil aviation
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Environment :CONNECTOR

Development of complete framework on noise emission
and air quality

Regulation 598/2014 for operating restrictions at
airports to avoid noise

Directive 2002/49 on environmental noise
Directive 2008/50 on the quality of air in the EU
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Single European Sky :CONNECTOR

Creation of the Single European Sky (SES) and
of the Functional Air Blocks (Fabs) which
correspond to air traffic flows rather than to
national boarders.

Indicatively:

= Regulation 1108/2009 relating to aerodromes and
air navigation services

= Regulation for the improvement and the
sustainability of the EU system of civil aviation
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External RELATIONS :CONNECTOR

Exclusive competency for the EU to exercise the
rights attributed by the Member States

Competency of the EC to conclude agreements
with third States. Case C-327/91

! Cases C-466/98 — C-476/98 (Open Skies
Judgments)

= National ownership clauses concerning exclusively the
nationals of a Member State, when concluding bilateral
agreements with a third State, is contrary to the freedom
of establishment and must be abolished and replaced
with Community Carrier ownership clause.
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External relations :CONNECTOR

: Creation of the Common Aviation Area with

neighboring countries (2002 with Switzerland,
2006 with Morocco, 2015 with Jordan) e
i Conclusion of Open Skies Agreements with the - WM

USA in 2007, 2009 with Canada, 2001 with Brazil, — Sasswth- N
In progress with Turkey Australia and New »-aVJa 10N7075:
Zealand

WCeLs

¢ Bilateral Agreements of Member States with 46
third countries recognising EU ownership/control
clause
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